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Rendering Medical Aid

Officers observed Terrelle Thomas
and another man walk from a bar and
enter a vehicle as passengers. Offic-
ers followed the vehicle and made a
traffic stop. Officer then noted that
Thomas “spoke to her as if he had
‘cotton mouth’ and a large amount of
an unknown item inside his mouth.”
She also observed that his lips were
“pasty white,” and that his “face was
covered with a white powdery sub-
stance.” Officer then concluded that
Thomas had “ingested a large
amount of cocaine.”

Backup officers advised that
they believed Thomas had ingested
cocaine. Officer Salazar inde-
pendently arrived at the same conclu-
sion after observing a white powdery
substance covering Thomas’s lips
and informed Thomas that ingesting
cocaine could have an “ill effect” on
his health. Corporal Johnsen
“acknowledged the seriousness of
ingesting cocaine by warning ...
Thomas that he could possibly die
from ingesting drugs.”

Based on their observations,
the Officers filed police reports indi-
cating Thomas’s cocaine ingestion,
and Officer prepared and signed an
Affidavit of Probable Cause noting
that she had observed Thomas con-
sume “crack cocaine in order to con-
ceal it from police.”

The Officers jointly

determined that Thomas should be
transferred to County Booking Cen-
ter for detention and processing. Po-
lice Department policy dictated that
officers take arrestees to the hospital
if the arrestees have “consumed ille-
gal narcotics in a way that could
jeopardize their health and welfare.”

Despite this policy and the
observations noted above, the Offic-
ers did not take Thomas to the hospi-
tal. Instead, Officer Carriere arrested
him and transported him to County
Booking Center. En route, Thomas
told Officer that he was hot despite
an outdoor temperature of 46 de-
grees. Officer opened the window.

Upon arrival at the County
Booking Center, Officer informed
prison officials and medical staff
there that Thomas “may have swal-
lowed crack cocaine.” The officials
and PrimeCare staff noted that
Thomas had white powder covering
his lips, but they also failed to send
him to a hospital. Instead, the offi-
cials placed Thomas in a cell without
any medical care or observation.
Less than two hours after Thomas’s
arrest, he suffered cardiac arrest.
Only then did officials transport
Thomas to the hospital, where he
died three days later. His cause of
death was “cocaine and fentanyl
toxicity.”

Thomas’ estate filed suit
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against all the officers for civil rights
violation by failing to provide Thom-
as with adequate medical aid, despite
his obvious medical emergency. The
trial court denied the Officers’ claim
of qualified immunity. On appeal,
that ruling was affirmed.

Issue:

In that it was established that the
Officers were aware of Thomas’ oral
ingestion of a large quantity of nar-
cotics were the Officers required to
take reasonable steps to render medi-
cal care? Yes.

Right to Medical Care:

As a basic legal standard, the Su-
preme Court has held that the Eighth
Amendment protects a (convicted)
prisoner’s serious medical needs.
Estelle v. Gamble, (1976). Because
the Fourteenth Amendment affords
pre-trial detainees (still presumed to
be innocent) protections at least as
great as those available to
(convicted) inmates under the
Eighth Amendment, Thomas’s
claims for failure to render medical
care under the Fourteenth Amend-
ment applies the same standard used
to evaluate claims brought under the
Eighth Amendment.

To assert a violation of the
right to medical care, an individual
must allege 1. “a serious medical
need” and 2. “acts or omissions by
[individuals] that indicate a deliber-
ate indifference to that need.” A seri-
ous medical need is “one that has
been diagnosed by a physician as
requiring treatment or one that is so
obvious that a layperson would
easily recognize the necessity for a
doctor’s attention.”

Deliberate indifference, or
the intentional disregard of substan-
tial safety or medical harm to a pris-
oner, is a subjective standard con-

sistent with recklessness. It requires
both that an individual be aware of
facts from which the inference could
be drawn of a substantial risk and
that the individual actually draws
that inference. In inadequate medical
care cases, courts have found delib-
erate indifference where objective
evidence of a serious need for care is
ignored and where “necessary medi-
cal treatment is delayed for non-
medical reasons.”

Court’s Ruling:

The Court of Appeals found that the
Estate had established numerous
facts demonstrating a serious medi-
cal need. The facts alleged supported
the position that a layperson in the
Officers’ situation would have been
aware both of the danger of cocaine
ingestion and of the fact that Thomas
had ingested cocaine. The officers’
reports and the signed Affidavit of
Probable Cause were sufficient to
support the allegation that Officers
believed that Thomas ingested
cocaine.

“In view of these allega-
tions, the Officers cannot credibly
argue that Thomas’s denial that he
ingested cocaine, taken in the light
most favorable to [Estate], would
negate the conclusion that a layper-
son would believe that he had, in
fact, ingested a significant amount of
cocaine and therefore had a serious
medical need. Ironically, an arrestee,
who consumed drugs for the purpose
of concealing them, would probably
deny having done so.”

“In view of the undisputed
evidence of record, the Officers fail
in their argument that Thomas’s al-
leged lack of observable symptoms
negate the facts from which an infer-
ence of a substantial risk to Thom-
as’s health could be drawn. Second,

the Complaint alleges that each Of-
ficer actually drew the inference of a
substantial risk to Thomas’s health.
Cocaine ingestion poses an obvious
health risk, and the Amended Com-
plaint asserts that at least two offic-
ers, ... publicly drew such an infer-
ence in the presence of the other Of-
ficers, acknowledging that ingestion
could lead to an ‘ill effect’ on health
or to death. The Complaint alleges
adequate circumstantial evidence to
suggest that the remaining officers
made, or should have made, a similar
inference.”

“Finally, the Complaint
alleges that the Officers ignored evi-
dence of this risk and delayed medi-
cal care by deciding to book Thomas
and by taking him to a booking cen-
ter that was ill-equipped to handle
emergencies. Moreover, this decision
was in direct violation of the depart-
ment policy cited in the Complaint,
which states that individuals who
have consumed narcotics should be
taken to the hospital if the narcotic
consumed could jeopardize their
health. ... Because there are suffi-
cient allegations here from which to
find deliberate indifference, as well
as a serious medical need, [Estate]
has plausibly alleged a violation of
the right to medical care.”

“We may rely on general
principles to find that the facts here
present a violation that is ‘so obvi-
ous’ ‘that every objectively reasona-
ble government official facing the
circumstances would know that the
[Officers’] conduct... violated federal
law when [they] acted.” As applied to
the facts of this case, we hold there-
fore that when an officer is aware of
the oral ingestion of narcotics by an
arrestee under circumstances sug-
gesting the amount consumed was
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sufficiently large that it posed a sub-
stantial risk to health or a risk of
death, that officer must take reasona-
ble steps to render medical care. In
this case, that care would have been
to take the arrestee to a hospital, as
provided for in the Police Depart-
ment policy. For the above reasons
we will affirm the [trial] Court’s de-
nial of the Officers’ claims for quali-
fied immunity. AFFIRMED.”
Lessons Learned:

The officers countered the court’s
ruling with the rhetorical question:
How did Thomas have a constitu-
tional right established “beyond de-
bate” to be taken to a hospital emer-
gency room for treatment when:

1. none of the officers witnessed him
ingest drugs, 2. he repeatedly denied
cocaine ingestion even when warned
it could cause his death, 3. his com-
panions denied seeing cocaine, 4. he
denied experiencing symptoms con-
sistent with cocaine or fentanyl tox-

icity, 5. he did not request medical
care, 6. he showed no overt signs of
being in medical distress, and 7. was
taken directly to the prison booking
center where he was assessed medi-
cally and cleared by the prison’s
medical staff to remain?

The Court of Appeals was
not moved: “The law, however, does
not require such specificity. Alt-
hough the Officers are correct that
the right must be defined beyond a
high level of generality, there need
not be ‘a case directly on point for a
right to be clearly established.” ‘A
public official,” after all, ‘does not
get the benefit of ‘one liability-free
violation’ simply because the cir-
cumstance of his case is not identical
to that of a prior case.’ Instead, the
law requires only that the right ‘is
sufficiently clear that a reasonable
official would understand that what
he is doing violates that right.” That
standard is met when a violation is

‘so obvious’ it becomes likewise
evident that a clearly established
right is in play, ‘even in the absence
of closely analogous precedent.’ As
a result, qualified immunity is not
appropriate when the case in ques-
tion presents ‘extreme circum-
stances’ to which ‘a general constitu-
tional rule already identified in the
decisional law may apply with obvi-
ous clarity.” That is the case before
us.”

Or more simply put,
“Unless a government agent’s act is
so obviously wrong, in the light of
pre-existing law, that only a plainly
incompetent officer or one who was
knowingly violating the law would
have done such a thing, the govern-
ment actor has immunity from suit.”
Here, the need for medical interven-
tion was so clear that failure to act
caused liability to attach.

Thomas v. City of Harrisburg
U.S. Court of Appeals - 3d Cir.
(Dec. 6,2023)
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SURVEY: AMERICAN SENTIMENT
TOWARD POLICE BODY CAMERAS
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Police departments want technology that standardizes and automates when body-worn
video is recorded — minimizing the impact of human bias, increasing citizen and police
accountability, and increasing the police officer's personal safety.

Source: www.utility.com
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Statement of a Child
Victim

Jose Benito Larioszambrana, was
arrested for two separate offenses of
lewd and lascivious molestation on a
child less than 12 years of age. The
State filed a notice of its intent to
rely on two out-of-court statements
made by the child victim, seeking
their introduction under section
90.803(23), F.S. That statute sets out
requirements of reliability and trust-
worthiness that must be met, and
findings that must be made, before
an out-of-court statement of a child
victim may be deemed admissible at
trial.

The statute further provides
that an out-of-court statement of a
child victim is not admissible unless
the child either: 1. Testifies; or 2. Is
unavailable as a witness, provided
that there is other corroborative
evidence of the abuse or offense.
“Unavailability” includes a finding
by the trial court that the child’s par-
ticipation in the trial or proceeding
would result in a substantial likeli-
hood of severe emotional or mental
harm.

In the present case the child
victim did not testify at the hearing.
Further, the State did not offer any
evidence (nor did the trial court
make any determination) that the
child victim was “unavailable as a
witness.” As a result, the out-of-court
statements of the child victim did not
meet the statutory requirements and
constituted inadmissible hearsay.

These inadmissible hearsay

Recent Case Law

statements were the only statements
of the child victim introduced by the
State. The law is clear that the State
may not rely exclusively on inadmis-
sible hearsay to establish probable
cause in an adversary hearing.
Issue:

Did the State present any other ad-
missible evidence to establish proba-
ble cause that an offense has been
committed and that the Defendant
has committed it? No.

Child Witness Testimony:
While the present case was centered
on the quantum of evidence and the
admissibility of that evidence, the
key issue at play was the admissibil-
ity of a child victim pre-trial state-
ment, often to a parent, guardian,

or Child Protective Services, as an
exception to the hearsay rule.
Importantly, for the child’s statement
to be admissible through a third party
the trial court must make a finding
that the child is unavailable. Unavail-
ability includes a finding by the court
that the child’s participation in the
trial or proceeding would result in a
substantial likelihood of severe
emotional or mental harm.

Florida statute 90.803(23)
of the Florida Evidence Code pro-
vides a hearsay exception for the
statement of a child victim of abuse
and provides for the admission of
such a statement as “evidence in any
civil or criminal proceeding.” But
“to be admissible, the source of the
information through which the state-
ment was reported must be trustwor-
thy and the time, content, and cir-
cumstances of the statement must

reflect that the statement is reliable.”
When determining the reliability of a
statement, the court may consider
these factors:

The statement’s spontanei-
ty; whether the statement was made
at the first available opportunity fol-
lowing the alleged incident; whether
the statement was elicited in re-
sponse to questions from adults; the
mental state of the child when the
abuse was reported; whether the
statement consisted of a child-like
description of the act; whether the
child used terminology unexpected
of a child of similar age; the motive
or lack thereof to fabricate the state-
ment; the ability of the child to dis-
tinguish between reality and fantasy;
the vagueness of the accusations; the
possibility of any improper influence
on the child by participants involved
in a domestic dispute; and contradic-
tions in the accusation.

See, State v. Townsend, (Fla. 1994).

Florida statute recognizes
that child victims are often called
upon to testify to events that
occurred when they were toddlers,
often two or three years in the past.
Further, that children do not retain
details for a long time, which is why
forensic interviews of children are
recorded. See, Townsend, (recogniz-
ing the difficulty of asking an eight-
year-old about events that occurred
when the child was two years old).
Section 90.803(23) allows such pre-
served statements of a child victim of
abuse to be admitted in a criminal
prosecution:

A section 90.803(23)
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statement, for example, is based
upon a legislative determination that
this category of out-of-court state-
ments is sufficiently reliable to sup-
port a conviction even when the
declarant is unavailable at trial. The
enactment of this narrow exception
to the hearsay rule is grounded in the
truism that this particular category of
victims cannot always effectively
communicate in a trial environment.
They are also vulnerable to manipu-
lation when, as is often the case, the
defendant is a family member or
friend. As a reliability safeguard, the
victim’s prior out-of-court statement
can only be admitted as evidence
after the trial judge makes specific
findings of reliability based on
evidence.
See, Clarke v. State, (SDCA 2018).
Court’s Ruling:
“The trial court ... ruled that the out-
of-court statements of the child vic-
tim were admissible ... Those state-
ments were introduced through the
testimony of the two witnesses called
by the State. However, the child vic-
tim did not testify at the ... hearing.
Further, the State did not offer any
evidence (nor did the trial court
make any determination) that the
child victim was ‘unavailable as a
witness.” As a result, the out-of-court
statements of the child victim did not
meet the requirements for admission
under section 90.803(23), and consti-
tuted inadmissible hearsay. Fuller v.
State, (SDCA 1989) (‘As a condition
of admissibility, the statute [section
90.803(23)] requires that the court
find that the time, content and cir-
cumstances of the statement provide
sufficient safeguards of reliability
and that the child either testifies or
is unavailable as a witness.”).”
“These inadmissible hear-

say statements were the only state-
ments of the child victim introduced
by the State ... in support of a find-
ing of probable cause that Petitioner
committed the crime of lewd and
lascivious molestation of the child
victim. The law is clear that the State
may not rely exclusively on inadmis-
sible hearsay to establish probable
cause in an adversary preliminary
hearing.”

“[Defendant] contends that,
because the statements of the child
victim were inadmissible hearsay,
and there was no other admissible
evidence to establish probable cause
that an offense has been committed
and that the Defendant has commit-
ted it, he is entitled to a release on
recognizance. Upon our review of
the record, we agree. While the State
certainly introduced some admissible
evidence at the hearing, the State
failed in its burden to present admis-
sible evidence establishing ‘probable
cause to believe that an offense has
been committed and that the Defend-
ant has committed it.” Indeed, the
only evidence that a crime was com-
mitted, and that Petitioner committed
it, came from the inadmissible out -
of-court statements of the child
victim.”

Lessons Learned:

An example of the legal issues, as a
condition precedent, to the State’s
use of a child’s out-of-court state-
ment at trial can be found in subsec-
tion (23) of section 90.803: “In a
criminal action, the defendant shall
be notified no later than 10 days be-
fore trial that a statement which qual-
ifies as a hearsay exception pursuant
to this subsection will be offered as
evidence at trial. The notice shall
include a written statement of the
content of the child’s statement, the

time at which the statement was
made, the circumstances surrounding
the statement which indicate its relia-
bility, and such other particulars as
necessary to provide full disclosure
of the statement.”

Another issue involves the
taking of multiple statements from
child victims. F.S. 914.116 authoriz-
es the Chief Judge of each Circuit to
establish limits on the number of
interviews that a minor must submit
to for law enforcement or discovery
purposes. Agencies and officers
should be familiar with your individ-
ual Circuit’s limitations, and excep-
tions to those limitations prior to
engaging with a child witness.

Clearly, this area of the law
is technical and Criminal Rule, as
well as Florida Statute, driven. It is
therefore strongly suggested that in
investigating cases reliant on child
victim testimony collaboration with
the Crimes Against Children Unit of
the State Attorney Office in your
circuit occur early and often.

Larioszambrana v. State
3" D.C.A.
(March 14, 2024)

Abandonment

Officer Copeland was told to be on
the lookout for a truck that was regis-
tered to Albert Ramirez’s mother.
Subsequently, he observed the truck,
with Ramirez in the driver’s seat,
close to his mother’s house. Officer
observed Ramirez roll through a stop
sign before pulling into his mother’s
driveway. Officer initiated a stop in
response to the traffic violation.
However, by then Ramirez was al-
ready exiting the vehicle, which was
now parked in front of his mother’s
house and chain link fence. Officer
observed Ramirez walk toward the
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gate and toss his jacket over the
fence onto a closed trash bin in his
mother’s yard.

Officer confronted him,
patted him down, placed him in
handcuffs, and detained him in the
back of his patrol vehicle. While
patting him down, Officer asked
Ramirez whether he had any weap-
ons, and Ramirez responded that he
did not. He then asked Ramirez for
permission to search the truck, which
Ramirez gave. No contraband was
found in the truck. Backup Officer
arrived soon thereafter. He was
asked to reach over the fence to re-
trieve the jacket and, searching it,
discovered a gun in one of its pock-
ets. Officer Copeland did not ask for
consent to search the jacket or to
enter the property.

Ramirez was charged with
being a felon in possession of a fire-
arm. He moved to suppress the gun,
arguing that he did not abandon his
jacket by tossing it over his mother’s
fence and that the search therefore
violated the Fourth Amendment.
The trial court denied his motion.
On appeal, that ruling was reversed.
Issue:

Did the Defendant, by tossing his
jacket over the fence onto his moth-
er’s property, forfeit his property or
privacy interest in the jacket, thereby
allowing the officers to seize and
search the jacket without consent or
a warrant? No.

Abandonment:

The concept of “abandonment” is
viewed differently in the context of
search and seizure law rather than
property law. “The test for abandon-
ment is whether a defendant volun-
tarily discarded, left behind, or other-
wise relinquished his interest in the
property in question so that he could

no longer retain a reasonable expec-
tation of privacy with regard to it at
the time of the search.” “No search
occurs when police retrieve property
voluntarily abandoned by a suspect
in an area where the latter has no
reasonable expectation of privacy.”
State v. Milligan, (4DCA 1982).

One of the many ways a
criminal suspect can forfeit his rea-
sonable expectation of privacy, and
thus Fourth Amendment protection,
is by abandonment—the quintessen-
tial example being a fleeing suspect
who abandons contraband by tossing
it to the ground as he runs from the
police (a.k.a. dropsy) and the suspect
who abandons an item by insisting
that it does not belong to him. In
cases of abandonment, courts look to
“all relevant circumstances existing
at the time” to determine “whether
the person prejudiced by the search
had voluntarily discarded, left be-
hind, or otherwise relinquished his
interest in the property in question.”
United States v. Colbert, (5th Cir.
1973).

Where the police are in a
place where they have a lawful right
to be and observe property left out in
the open, it may be seized without
violating the 4th Amendment rights
of the individual who placed the item
there.

Court’s Ruling:

“Whether considered under the ru-
bric [classification] of Ramirez’s
property rights or that of his reasona-
ble expectation of privacy, Ramirez’s
jacket continued to enjoy Fourth
Amendment protections because
Ramirez did not demonstrate an in-
tent to abandon it.”

“This would be a different
case if Ramirez had dropped his
jacket on the public sidewalk and ran

away, or if he had insisted before the
search that the jacket did not belong
to him. It would also be a different
case if the evidence demonstrated
that Ramirez was not permitted to
leave his possessions on his mother’s
property. But the Government has
not offered any evidence to that
effect. To the contrary, the evidence
offered at the suppression hearing
overwhelmingly showed that
Ramirez was welcome on the
property.”

“The Government maintains
on appeal that ‘a defendant abandons
an object when he throws it to the
ground as officers approach.” As
Ramirez points out, however, the
authorities cited by the Government
for this blanket rule all involve the
critical additional facts that the chal-
lenged evidence was discarded in a
public place while the suspect was
fleeing arrest. United States v. Bush,
(5th Cir. 1980) (holding that defend-
ant had no legitimate expectation of
privacy in a package containing co-
caine he hurled to the ground in a
public bowling alley); United States
v. Jones, (5th Cir. 2009) (holding
that defendant abandoned $100 bill
and drugs dropped in a parking lot
while running from police); United
States v. Williams, (5th Cir. 2003)
(holding that defendant abandoned
gun he tossed in a stranger’s back-
yard while running from police).
Ramirez did not flee from Officer
Copeland or leave his jacket in a
public place.”

“The Government also ar-
gues that Ramirez ‘manifested an
intent to abandon the jacket’ when he
walked away from the jacket and
towards Officer Copeland. ...
Ramirez, by contrast, did not
disclaim ownership of his jacket, did
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not place it in a public place, and
consequently did not walk away in a
manner consistent with an intent to
abandon it. On the contrary, he
tossed it over the fence and onto his
mother’s property.”

“Ramirez’s placement of his
jacket on his mother’s property does
not support an inference of abandon-
ment. To the contrary, Ramirez’s
conduct indicates a continued inter-
est in keeping the contents of the
jacket private. He placed it where he
could expect it would be safe, and
where he could return to it later.”

“While Ramirez’s actions
might support the inference that
Ramirez intended to conceal his
jacket and its contents from Officer
Copeland, they do not evince an in-
tent to discard, leave behind, or oth-
erwise disavow an ownership or pri-
vacy interest in the jacket. In the
absence of alternative arguments
from the Government, we hold that
Ramirez did not lose his reasonable
expectation of privacy in the jacket
or its contents, and that Officer
Copeland’s search was subject to
Fourth Amendment constraints. ...
Ramirez’s placement of his jacket on
family property ‘excludes the very
idea of abandonment.” He put it for
safekeeping where he knew he could
find it again, and where he could
trust that strangers—if acting lawful-
ly—would be unable to get at it. And
so, Ramirez’s jacket enjoyed Fourth
Amendment protection under proper-
ty-rights formulation too.”

“We hold that Ramirez did
not abandon his jacket by tossing it
over his mother’s fence because he
did not thereby manifest an intent to
discard it. REVERSED.”

Lessons Learned:
In contrast to property law, which

defines the often-subtle nuances of
ownership, courts treat the concept
of “abandonment” differently in the
context of search and seizure law. In
State v. Kennon, (2DCA 1995), dur-
ing a surveillance of two bars, the
police saw a patron kneel beside a
vehicle, place an item behind the
right rear tire, and walk away. One
of the undercover officers walked
over, picked up the item (a cigarette
pouch), and found five or six bags of
marijuana inside of it. The D.C.A.,
quoting a search and seizure text by
Wayne R. LaFave, held, “Where the
presence of the police is lawful and
the discard occurs in a public place
where the defendant cannot reasona-
bly have any continued expectancy
of privacy in the discarded property,
the property will be deemed aban-
doned for purposes of search and
seizure.”

In reversing the trial court's
suppression of the drugs, the D.C.A.
concluded that the defendant “could
not expect Fourth Amendment pro-
tection when she chose to hide drugs
under the wheel of a vehicle in a
public area and walk away.”

With respect to the aban-
donment exception, the Eleventh
Circuit Court of Appeals has held
that an individual forfeits his privacy
interest in a vehicle when he aban-
dons his vehicle. United States v.
Falsey, (11th Cir. 2014).

“In the motion to suppress
context, the issue is not abandonment
in the strict property-right sense, but
whether the person prejudiced by the
search had voluntarily discarded, left
behind, or otherwise relinquished his
interest in the property in question so
that he could no longer retain a rea-
sonable expectation of privacy with
regard to it at the time of the search.”

A defendant may not contest the sei-
zure of evidence as violative of the
Fourth Amendment if the defendant
abandoned the evidence. United
States v. Jefferson, (11th Cir. 2011).

In Falsey, the defendant,
believing the police were pursuing
him, parked his car in a parking lot
and sprinted into the woods, leaving
his car unlocked and the keys inside
the vehicle. The Eleventh Circuit
held that in doing so, Falsey
“voluntarily relinquished his interest
in the car such that he no longer had
a reasonable expectation of privacy
in it or its contents” when law en-
forcement impounded and conducted
a warrantless search of the vehicle.
Therefore, Falsey could not assert a
Fourth Amendment challenge to
evidence found in the car.

United States v. Ramirez
U.S. Court of Appeals — 5™ Cir.
(May 10, 2023)

Knowingly Possessing
Contraband

In the middle of the night two men
drove to Raquan Gray’s house with a
bag of marijuana in the trunk. Gray
got in the backseat of the car with a
black bag in hand and directed the
group to drive.

When an officer pulled the
car over for a traffic stop he instruct-
ed Gray and his companions to exit
the car. Gray began to panic. He im-
mediately blurted out that he knew
“nothing about anything in the vehi-
cle.” Smelling marijuana from the
car, the officer called for backup.
Responding officers searched the car,
where they found a black bag and
three packages wrapped in black
electrical tape in the backseat where
Gray had been sitting. Multiple
quantities of multiple types of
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contraband substances were recov-
ered. Gray, along with the two other
men in the car, was indicted for con-
spiracy to possess with intent to dis-
tribute methamphetamine.

During jury deliberations
the trial court clarified the law:

“The Government is required to
prove beyond a reasonable doubt that
the Defendant knew that the unlaw-
ful purpose of the plan was distribu-
tion of a controlled substance. The
Government is not required to prove
that the Defendant knew the sub-
stance was methamphetamine. The
government need only prove that it
was methamphetamine.”

After his conviction, the
Defendant argued on appeal that it
was not enough for the Government
to prove that he knew he possessed,
generally speaking, a controlled sub-
stance. He based his argument on the
wording of his Indictment. Accord-
ing to Gray, the fact that it refers to
“a Schedule II controlled substance,
to wit: 50 grams or more of metham-
phetamine” means that the govern-
ment charged him not with knowing
possession of any controlled sub-
stance, but with knowing possession
of methamphetamine in particular.
By instructing the jury that the Gov-
ernment need only show knowledge
of any controlled substance, Gray
argued, the trial court committed
reversible error. On appeal, the 11™
Circuit disagreed — again, having
previously ruled on this very matter.
Issue:

Is the prosecution required to prove
only that the Defendant knew he
possessed a controlled substance, not
that he knew he possessed a certain
controlled substance? Yes.

Possession:
The Florida Supreme Court in

Chicone v. State, (Fla.1996), noted,
“that at common law, all crimes con-
sisted of an act or omission coupled
with a requisite mental intent or
mens rea. The general rule was that
scienter or mens rea was a necessary
element in the Indictment and proof
of every crime. United States v.
Balint, (S.Ct. 1922). This rule was
subsequently followed in regard to
statutory crimes even where the stat-
utory definition did not expressly
include scienter in its terms.”

“In short, we conclude that
good sense and the background rule
of the common law favoring a scien-
ter requirement should govern inter-
pretation of the two statutes in this
case. ... Thus, we hold that the State
was required to prove that Chicone
knew of the illicit nature of the items
in his possession.”

The Florida Legislature did
not agree, as a result F.S. 893.101
was enacted. The Legislative notes
include the following: “Legislative
findings and intent — 1. The Legisla-
ture finds that the cases of Scott v.
State, (Fla. 2002) and Chicone v.
State, (Fla. 1996), holding that the
State must prove that the defendant
knew of the illicit nature of a con-
trolled substance found in his or her
actual or constructive possession,
were contrary to legislative intent.

2. The Legislature finds that
knowledge of the illicit nature of a
controlled substance is not an ele-
ment of any offense under this Chap-
ter. Lack of knowledge of the illicit
nature of a controlled substance is an
affirmative defense to the offenses of
this Chapter.

3. In those instances in
which a Defendant asserts the affirm-
ative defense described in this sec-
tion, the possession of a controlled

substance, whether actual or con-
structive, shall give rise to a permis-
sive presumption that the possessor
knew of the illicit nature of the sub-
stance. It is the intent of the Legisla-
ture that, in those cases where such
an affirmative defense is raised, the
jury shall be instructed on the per-
missive presumption provided in this
subsection.”

Subsequently, the Florida
Supreme Court authored State v.
Adkins, (F1a.2012), where the Court
ruled, “Here, the Legislature’s deci-
sion to make the absence of know-
ledge of the illicit nature of the con-
trolled substance an affirmative de-
fense is constitutional. Under section
893.13, as modified by section
893.101, the State is not required to
prove that the Defendant had
knowledge of the illicit nature of the
controlled substance in order to con-
vict the Defendant of one of the de-
fined offenses. The conduct the Leg-
islature seeks to curtail is the sale,
manufacture, delivery, or possession
of a controlled substance, regardless
of the Defendant’s subjective intent.
As a result, the Defendant can con-
cede all elements of the offense but
still coherently raise the ‘separate
issue’ of whether the defendant
lacked knowledge of the illicit nature
of the controlled substance. The af-
firmative defense does not ask the
Defendant to disprove something
that the State must prove in order to
convict, but instead provides a De-
fendant with an opportunity to ex-
plain why his or her admittedly ille-
gal conduct should not be punished.”

“In enacting section
893.101, the Legislature eliminated
from the definitions of the offenses
in Chapter 893 the element that the
Defendant has knowledge of the
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illicit nature of the controlled sub-
stance and created the affirmative
defense of lack of such knowledge.”

Thus, as noted below,
Florida law is now in sync with the
federal statutes as well.

Court’s Ruling:

“We first address Gray’s contention
that it was not enough for the
Government to prove that he knew
he possessed, generally speaking,

a controlled substance.”

“We have already addressed
and rejected Gray’s argument in
United States v. Colston, (11th Cir.
2021), and we do so again here.
There, just as here, the Indictment
charged the Defendant with viola-
tions of [federal law], and it specifi-
cally named the drug involved
(cocaine rather than methampheta-
mine). And there, just as here, the
Defendant challenged the sufficiency
of the evidence, claiming that the
Government was required to prove
her knowledge of the particular drug
listed in her indictment but failed to
do so0.”

“But as we explained in
Colston, [the statutes] do not require
the Government to prove a defend-
ant’s knowledge of a specific drug.
‘Section 841(a)(1) makes it unlawful
for any person knowingly or inten-
tionally to manufacture, distribute,
or dispense, or possess with intent
to manufacture, distribute, or dis-
pense, a controlled substance,” and
makes it a crime to conspire to vio-
late [statute]. For both, the same state
of mind is necessary: ‘the defendant
must knowingly possess, and intend
to distribute, a controlled substance,
but need not know which substance
it is.” Section 841(b), on the other
hand, provides the possible penalties
for a § 841(a)(1) violation ‘based on

only the type and quantity of drug
‘involved,” not on what the defend-
ant knew.” So it has no mens rea
requirement at all. That, we said, was
why the indictment needed to list the
type of substance—by both name
and schedule.”

“In short, Gray’s Indictment
for violating 21 U.S.C. § 841(a)(1)
and § 846 required the government
to prove only that he knew he pos-
sessed a controlled substance, not
that he knew he possessed a certain
controlled substance. The fact that
the indictment named a specific sub-
stance does not change this general-
knowledge requirement. Nor does
the ‘Schedule II” notation. All that
listing methamphetamine did, then,
was provide an element of an en-
hanced penalty under § 841(b)—
which does not carry a knowledge
requirement. The [trial] court did not
err when it instructed the jury that
the Government need only prove that
Gray knew he possessed a controlled
substance. AFFIRMED.”
Lessons Learned:

The possession statute by its very
terms applies to actual and/or con-
structive possession. Actual posses-
sion is self-evident, constructive pos-
session is more complex.

“To establish constructive
possession, the State must prove that
the Defendant ‘had dominion and
control over the contraband, had
knowledge that the contraband was
within his presence, and had
knowledge of the illicit nature of the
contraband.’ ” Mere proximity to
contraband is not enough to estab-
lish dominion and control.

The standard jury instruc-
tion on possession of a controlled
substance is also illustrative of this

point: “Control can be exercised over

a substance whether the substance is
carried on a person, near a person, or
in a completely separate location.
Mere proximity to a substance does
not establish that the person inten-
tionally exercised control over the
substance in the absence of addition-
al evidence. Control can be estab-
lished by proof that (Defendant) had
direct personal power to control the
substance or the present ability to
direct its control by another.”

In J.J. v. State, 3DCA
2020). the State argued that because
J.J. was the individual closest to the
contraband, he exercised dominion
and control over it, providing proba-
ble cause for the officer to arrest J.J.
This is incorrect. Though the totality
of the circumstances may have pro-
vided a lawful basis for a Terry stop
to confirm or deny the commission
of a crime in progress.

In Martoral v. State, (ADCA
2007) the court ruled: “Knowledge
of the presence of the drugs and the
ability to exercise dominion and con-
trol over the drugs are not the same
thing. See Jean v. State, (ADCA
1994) recognizing that knowledge
and dominion and control are sepa-
rate elements and stating that “it is
conceivable that an accused might be
well aware of the presence of the
substance but have no ability to
maintain control over it.”

In the case law, the
concepts of “dominion” and
“control” involve more than the mere
ability of the Defendant to reach out
and touch the item of contraband.

United States v. Gray

U.S. Court of Appeals - 11tk Cir.
(Feb. 29, 2024)
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