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Calvin Jones had previously fled 
from a traffic stop after law enforce-
ment observed narcotics in his vehi-
cle. An arrest warrant was subse-
quently issued for Defendant for 
Fleeing and Eluding. Prior to arrest-
ing Defendant law enforcement con-
ducted an investigatory background 
check that revealed he had multiple 
felony convictions, firearms charges, 
and was on probation for narcotics 
trafficking. Law enforcement arrived 
at Defendant’s residence to conduct 
surveillance a few weeks after the 
traffic stop; upon arriving officers 
observed that Defendant’s vehicle 
was already present with Defendant 
as the driver and another individual 
as a passenger. Law enforcement 
could not determine if anyone else 
was inside the vehicle, and after  
Defendant drove away in the vehicle, 
the officers decided to follow him 
until he exited the vehicle to facili-
tate a safer apprehension and arrest. 
 Defendant was subsequent-
ly arrested outside of a gas station 
after he exited the vehicle. Officers 
could detect furtive movements 
through the heavily tinted windows 
of the vehicle, causing them to call 
out for anyone inside the vehicle to 
exit. A passenger exited the vehicle, 
closed one of the passenger doors, 
and was detained. The passenger told 
law enforcement that no one else was 

in the vehicle, but officers did not 
trust her statement in part because 
she denied knowing the Defendant.  
Officers then cautiously approached 
the vehicle with guns drawn; they 
opened two of the passenger doors of 
the vehicle and conducted a brief, 
cursory sweep of the vehicle out of 
concern for officer safety.  
 The sweep occurred shortly 
after Defendant and his passenger 
were taken into custody, because law 
enforcement could not see if other 
occupants were still located inside 
the vehicle due to the tinted win-
dows. During the protective sweep, 
officers observed illegal drugs locat-
ed inside the vehicle in plain view 
and also smelled burned marijuana. 
While placing the illegal drugs into 
evidence bags, the officers also ob-
served a firearm inside the vehicle in 
plain view.  
 Defendant was charged with 
multiple felonies. He filed a motion 
to suppress alleging the officers’ 
warrantless search of his vehicle 
failed to satisfy the protective sweep 
exception to the Fourth Amendment. 
On appeal, the trial court’s ruling 
denying the motion was affirmed. 
Issue: 
Was the use of a protective sweep 
after the Defendant had exited the 
vehicle lawful? Yes. 
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Safety Sweep: 
A protective sweep is a “quick and 
limited search of premises, incident 
to an arrest and conducted to protect 
the safety of police officers or oth-
ers.” Maryland v. Buie, (S.Ct. 1990). 
Where a Defendant is arrested out-
side his or her home, a warrantless 
protective sweep of the Defendant’s 
home is permissible only if the offic-
ers have a reasonable, articulable 
suspicion that the protective sweep is 
necessary due to a safety threat or the 
destruction of evidence. 
 The majority of the Federal 
courts confronted with this issue 
have similarly concluded that a pro-
tective sweep is not per se invalid 
merely because it did not occur inci-
dent to an arrest. However, the 
Courts that have recognized the  
validity of protective sweeps not 
incident to an arrest have generally 
required the State, at a minimum, to 
prove the following elements: 
 1. The police must not have 
entered (or remained in) the area to 
be swept illegally, and their presence 
within it must have been for a legiti-
mate law enforcement purpose; 
 2. The protective sweep 
must have been supported by a rea-
sonable, articulable suspicion that the 
area to be swept harbored an individ-
ual posing a danger to those on the 
scene; 
 3. The protective sweep 
must not have been “a full search” 
but rather a cursory inspection of 
those spaces where a person may be 
found; 
 4. The protective sweep 
must have lasted no longer than was 
necessary to dispel the reasonable 
suspicion of danger and no longer 
than the police were justified in  
remaining on the premises. 

activities that justify the officers in 
the belief that the occupants are  
actually trying to escape or destroy 
evidence.” Benefield v. State,  
(Fla. 1964).  
 Fears for officer safety 
based on generalizations about drug 
cases, rather than on any specific risk 
presented by the facts of Defendant’s 
case, do not qualify as exigent  
circumstances. 
Court’s Ruling: 
“Having considered the parties’  
arguments, the record on appeal, and 
the totality of the circumstances sur-
rounding the search of [Defendant’s] 
vehicle by law enforcement, we  
affirm the trial court’s denial of 
[Defendant’s] motion to suppress 
based on the protective sweep and 
plain view exceptions to the warrant 
requirement. See, e.g., Arizona v. 
Gant, (S.Ct.2009) (holding that  
established exceptions to the Fourth 
Amendment’s warrant requirement 
‘ensure that officers may search a 
vehicle when genuine safety or  
evidentiary concerns encountered 
during the arrest of a vehicle’s recent 
occupant justify a search’); Mary-
land v. Buie, (1990) (‘A ‘protective 
sweep’ is a quick and limited search 
of premises, incident to an arrest and 
conducted to protect the safety of 
police officers or others. It is narrow-
ly confined to a cursory visual  
inspection of those places in which  
a person might be hiding … The 
Fourth Amendment permits a proper-
ly limited protective sweep in con-
junction with an … arrest [as an ex-
ception to the warrant requirement] 
when the searching officer possesses 
a reasonable belief based on specific 
and articulable facts that the area to 
be swept harbors an individual  

(Continued on page 11) 

 The court in Runge v. State, 
(2DCA 1997), ruled, “The State  
presented no evidence to support a 
[broader] precautionary sweep of 
[the space immediately adjoining the 
place where Mr. Runge was arrested, 
i.e.] bedrooms, closets, and bath-
room. There is no testimony about 
the size of this apartment or the  
location of these rooms. There is no  
evidence that these rooms were  
adjacent to or near the living room 
where Runge was handcuffed.” 
 After concluding that the 
existence of an arrest was not essen-
tial to the U.S. Supreme Court’s  
rationale for approving the use of a 
protective sweep in Maryland v. 
Buie, (S.Ct. 1990), the Florida  
Supreme Court discussed the need 
for courts to adopt enhanced precau-
tions to “stem the possibility that a 
protective sweep as nothing more 
than an unconstitutional warrantless 
search.” Accordingly, the Court 
stressed that police “cannot create 
the danger that becomes the basis for 
a protective sweep but rather must be 
able to point to dangerous circum-
stances that developed once the  
officers were at the scene.”  
Hernandez v. State, (5DCA 2012). 
 A protective sweep of a 
home, incident to an arrest outside 
the home, cannot be justified rou-
tinely. The arresting officer must 
have both 1. a reasonable belief that 
third persons are inside, and 2. a rea-
sonable belief that the third persons 
were aware of the arrest outside the 
premises so that they might destroy 
evidence, escape, or jeopardize the 
safety of the officers or the public. 
 Similarly, “exigent circum-
stances exist where the occupants of 
a house are aware of the presence of 
someone outside and are engaged in 
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  Recent Case Law  

Community Care 
 

Road patrol officer testified that he 
had responded to a 911 dispatch call. 
The Defendant’s daughter had called 
to report that her father left the house 
drunk and took her two younger  
siblings in the vehicle with him.  
The daughter reported that she was 
tracking her father using a cellphone 
or another tracking device. The  
Officer learned that the Defendant 
was at a McDonald’s restaurant. The 
daughter described the Defendant’s  
vehicle and provided the license 
plate number. 
  The Officer spotted the  
vehicle in the restaurant’s drive-thru 
lane. Once the Officer confirmed the  
license plate number, he initiated a 
traffic stop by getting behind the 
vehicle and activating his patrol car 
lights. The vehicle pulled into a park-
ing spot. The officer blocked the 
vehicle from leaving by parking  
behind it. Until the Officer walked  
up to the vehicle, he had been unable 
to see any children. The Officer testi-
fied that he had stopped the vehicle, 
based upon the daughter’s report that 
the Defendant was driving drunk 
with young children in the vehicle, to 
ensure the children’s well-being, and 
to conduct a welfare check for the 
individuals in the vehicle.  
 As the Officer approached 
the vehicle, he saw a young girl in 
the backseat. The Officer did not see 
another child in the vehicle. Other 
officers arrived at that time. The  
Defendant was charged with driving 
under the influence and resisting an 

officer without violence. 
  At the motion to suppress, 
the Defendant argued that he was 
detained and not free to leave as soon 
as the officer parked behind his vehi-
cle, blocking him in, thereby result-
ing in an illegal seizure without rea-
sonable suspicion or probable cause 
to believe the Defendant was com-
mitting or had committed a crime.  
On cross-examination, the officer 
testified that he had not observed the 
Defendant commit any traffic infrac-
tion and instead had made the stop 
for a welfare check. The only reason 
the officer had pulled the vehicle 
over was because of the information 
relayed by dispatch from the  
Defendant’s daughter.  
 The trial court granted the 
motion, ruling that there was no bad 
driving pattern, and the community 
caretaking was directed at the chil-
dren, not the Defendant. According-
ly, the Deputy’s actions, constituting 
a welfare check, were not supported  
by competent, substantial evidence. 
“I believe based on the totality of the 
circumstances, this was an improper 
search and seizure.” On appeal, that 
ruling was reversed. 
Issue: 
Did the responding Officer claim that 
he was making a welfare check stop 
when, in fact, he was investigating a 
crime reported by the 911 caller? No. 
Did the officer’s use of his vehicle to 
block the Defendant’s vehicle from 
leaving the parking lot constitute an 
illegal seizure of the Defendant  
under the Fourth Amendment? No. 
 

Community Caretaking: 
A recognized exception to the war-
rant requirement is the community 
caretaking exception. That exception 
traces its roots to the Supreme 
Court’s decision in Cady v. Dom-
browski, (S.Ct.1973). The Cady 
Court, while upholding a warrantless 
vehicle search, explained that police 
officers sometimes may “engage in 
what . . . may be described as com-
munity care-taking functions, totally 
divorced from the detection, investi-
gation, or acquisition of evidence 
relating to the violation of a criminal 
statute.” 
 As the law has developed, 
the community caretaking function 
has become “a catchall for the wide 
range of responsibilities that police 
officers must discharge aside from 
their criminal enforcement activi-
ties.” Unfortunately, the case law has 
become a muddle of exigent circum-
stances, emergency doctrine, and 
community caretaking, with no  
definitive lines separating these indi-
vidual concepts. However, the one 
underlying commonality found with 
all three concepts is that they are 
each an exception to the warrant  
requirement. Courts commented that 
“the touchstone of any Fourth 
Amendment analysis—including one 
involving a welfare check—is rea-
sonableness, which is measured by 
the totality of existing circumstanc-
es.” “Both the scope and manner of  
a welfare check must be reasonable.” 
Although law enforcement is not 
required to use the least intrusive 
methods available when performing 
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community caretaking functions, a 
welfare check that evolves into a 
seizure “must be commensurate with 
the perceived exigency at hand.”  
 The United States Supreme 
Court has opined that “one exigency 
obviating the requirement of a war-
rant is the need to assist persons who 
are seriously injured or threatened 
with such injury. ‘The need to pro-
tect or preserve life or avoid serious 
injury is justification for what would 
be otherwise illegal absent an  
exigency or emergency.’ ” Brigham 
City, Utah v. Stuart, (S.Ct.2006). 
 Brigham City is instructive. 
There, the Defendants argued the 
warrantless entry into the home was 
unreasonable because “the officers 
were more interested in making  
arrests than quelling violence.” The 
Court rejected that argument because 
“an action is ‘reasonable’ under the 
Fourth Amendment, regardless of 
the individual officer’s state of mind, 
‘as long as the circumstances, 
viewed objectively, justify the  
action.’ ” 
 Additionally, the Court 
held: “The officer’s subjective  
motivation is irrelevant.” More  
importantly, the Court held, “the 
issue is not [the Officer’s] state of 
mind, but the objective effect of his 
actions.” The Court ultimately  
upheld the warrantless entry because 
“the officers had an objectively  
reasonable basis for believing both 
that the injured adult might need help 
and that the violence in the kitchen 
was just beginning.”  
Court’s Ruling: 
“ ‘In the context of a criminal inves-
tigation, an investigatory stop  
requires a well-founded, articulable 
suspicion of criminal activity. Mere 
suspicion is not enough to support a 

welfare checks are ‘solely for safety 
reasons,’ the scope of an encounter 
associated with a welfare check is 
limited to prevent the exception from 
becoming an investigative tool that 
circumvents the Fourth Amend-
ment.’ In other words, ‘the purpose 
of a welfare check regulates its 
scope.’ Thus, ‘without any reasona-
ble suspicion that criminal activity is 
or was afoot, the welfare check 
should end when the need for it 
ends.’ ” 
 “Importantly, a welfare 
check is not limited to checking on 
one person. See, State v. Brumelow, 
(1DCA 2019) (holding a welfare 
check applied to two occupants in a 
vehicle). That is because the commu-
nity caretaking doctrine is applicable 
to the community at large. Thus, in 
Brumelow, the case upon which the 
State relied at the suppression hear-
ing, the First District determined that 
a welfare check’s legitimacy had to 
be evaluated separately as to two 
occupants whom law enforcement 
had encountered after responding to 
a 911 call. The 911 caller had  
reported that two occupants in a 
parked vehicle with the motor  
running appeared to be asleep or 
unconscious.” 
 “Applying the legal princi-
ples discussed above to this case,  
we begin by observing that the trial 
court’s finding of the officer being 
truthful in his reason for stopping 
and blocking the defendant—to  
conduct a welfare check of the  
children—is irrelevant. Instead, the 
question is: under the totality of the 
circumstances, would an objectively 
reasonable law enforcement officer, 
with knowledge of: 1. The facts as 
relayed by the 911 caller and the 
Defendant’s daughter, and 2. his 

stop.’ United States v. Mendenhall, 
(S.Ct.1980). Nonetheless, our case 
law recognizes the Fourth Amend-
ment allows a temporary detention 
‘based on an officer’s discharge of 
his ‘community caretaking’ duties.’ 
‘Thus, even without reasonable sus-
picion of criminal activity, a police 
officer may detain an individual pur-
suant to a community caretaking 
function under certain circumstanc-
es.’ Community caretaking encoun-
ters ‘have been deemed a reasonable 
and prudent exercise of an officer’s 
duty to protect the safety of citizens.’ 
Lightbourne v. State, (Fla.1983).” 
 “In addition to automobile 
searches, the doctrine also encom-
passes the seizure of individuals in 
order to ensure the safety of the pub-
lic and/or the individual, regardless 
of any suspected criminal activity. 
Samuelson v. City of New Ulm,  
(8th Cir. 2006). Such a seizure is 
reasonable if it is based on specific 
articulable facts and a reviewing 
court determines that the balance 
between law enforcement’s interest 
in protecting public safety and the 
individual’s interest in being free 
from arbitrary governmental interfer-
ence favors seizure. Overall, under 
the community caretaking doctrine, 
law enforcement ‘may make war-
rantless searches and seizures in  
circumstances in which they  
reasonably believe that their action 
is required to deal with a life-
threatening emergency.’ Castella v. 
State, (4DCA 2007).” 
 “Welfare checks pursuant to 
the community caretaking doctrine 
permit law enforcement actions that 
might otherwise violate the Fourth 
Amendment. Taylor v. State, (1DCA 
2021). ‘Because searches and sei-
zures conducted in connection with 
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observation of the Defendant’s vehi-
cle, have stopped and blocked the 
Defendant’s vehicle to ensure that 
the officer could confirm the children 
were not in harm’s way. A reality of 
everyday life is that minor children 
generally are under their parents’ 
control. Another reality of everyday 
life is that young children generally 
will follow their parents’ instruc-
tions, even if the parent is drunk.  
Yet another reality of everyday life  
is that children generally are unable 
to fend for themselves.” 
  “No doubt exists that a 
drunk driver with children in the 
vehicle exposes the children to sig-
nificant risk of severe harm or death. 
The average citizen with knowledge 
that a drunk driver has children in a 
vehicle has little opportunity to stop 
the vehicle. The average citizen in 
such cases calls 911 to report the 
concerns. A law enforcement officer 
has the best ability to stop the vehicle 
and prevent danger to the children.  
In this case, the Defendant did not 
dispute below that the officer had a 
right to stop his vehicle based on the 
information which the officer had 
received from the 911 caller to  
check the children’s welfare.” 
 “We also determine it was 
not unreasonable for the officer to 
block the Defendant’s vehicle to 
ensure the Defendant would not 
drive away before the officer could 
accurately and completely determine 
the children were safe. As stated in 
Taylor, law enforcement is not  
required to use the least intrusive 
methods available when performing 
community caretaking functions. 
Even though the stop in this case 
evolved into a seizure, the seizure 
was reasonably commensurate with 
the perceived exigency at hand.  

support a welfare check because the 
State had called only one witness at 
the suppression hearing but did not 
admit the 911 call or present any 
other evidence. For that reason, we 
echo the same caution stated by then 
Chief Judge Morris’s concurring 
opinion in Daniels v. State, (2DCA 
2022),  
 ‘The State would be wise 
to submit the strongest evidence 
possible to justify the community 
caretaking detention. Otherwise, 
the State risks having a conviction  
overturned or evidence  
suppressed.’ ”  

State	v.	Leiby 
4th	D.C.A.	 

(Nov.	5,	2025) 
 
 

Tainted Police  
Interview 
 

Detective Jeno Weaver responded to 
a homicide at a residence. As the 
lead homicide detective, he learned 
that the deceased person was Saffore, 
that there was a fire at the residence, 
and that Kissy Terice Jovan Mackey 
was an eyewitness. Weaver subse-
quently developed Russell Brown as 
a suspect based on evidence found at 
the scene. Brown was charged and 
eventually convicted of first-degree 
murder. 
  Over the course of the  
investigation into Brown, law  
enforcement learned that Mackey 
and Brown were in a romantic rela-
tionship. Mackey also gave several 
conflicting and misleading state-
ments about her conduct and obser-
vations on the night of the murder. 
As a result, Mackey was formally 
interviewed by law enforcement on 
two separate occasions. The State 
charged Mackey by Information with 
being an accessory after the fact of 

 We conclude the facts 
demonstrate the officer was attempt-
ing to protect young children, who 
cannot fend for themselves, from an 
objectively reasonable assumption 
that the children were in grave risk  
of being severely injured by a drunk 
driver. Thus, blocking the Defend-
ant’s vehicle was not impermissibly 
intrusive to the Defendant’s Fourth 
Amendment right to be free from 
temporary detention in the context of 
a welfare check. On the unique facts 
of this case involving young children 
and a potential drunk driver, stop-
ping and blocking the Defendant’s 
vehicle to check the children’s wel-
fare was justified without the neces-
sity of viewing impaired driving. We 
therefore hold, based on the facts as  
developed in the record, that the  
trial court erred in granting the  
motion to suppress. REVERSED.” 
Lessons Learned: 
The key to not taking the welfare 
stop beyond its Constitutional limita-
tion is to keep in mind the basis for 
this warrant exception: “Police offic-
ers sometimes may engage in what . . 
.may be described as community 
care-taking functions, totally  
divorced from the detection, inves-
tigation, or acquisition of evidence 
relating to the violation of a crimi-
nal statute.” 
 For the State to meet its 
burden of proof, the case file must 
include the originating 911 call,  
Department SOP on search parame-
ters, all body cam evidence, witness 
statements, and physical evidence 
recovered at the scene. While this 
certainly sounds basic in nature, it is 
important to keep in mind, as the 
D.C.A. in a footnote in the present 
case noted: “The Defendant argued 
on appeal that the evidence did not  
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capital murder by knowingly giving 
false information to law enforcement 
concerning the murder. The inter-
views, recorded and ultimately 
played for the jury in Mackey’s trial, 
were the basis for Mackey’s appeal 
herein. 
  During the interviews,  
Detectives made dozens of com-
ments to Mackey, accusing her of 
lying and indicating that they knew 
she was involved in the murder. 
These comments included statements 
such as, “your lies are starting to 
come apart,” “you are lying,” 
“everything you told us is a lie,” “we 
can tell that you’re lying,” “you’ve 
engaged in a pattern of lying,” and 
“we know you are lying.” Mackey’s 
counsel did not object to each of 
these statements, but when an objec-
tion was made, the trial court ruled 
that the series of statements from the 
Officers accusing Mackey of engag-
ing in a pattern of lying was admissi-
ble. On appeal, that ruling was  
reversed. 
Issue: 
Was it error for the State to introduce 
a lengthy videotape of the police 
interview with the Defendant in 
which the Detectives repeatedly  
expressed their personal opinions 
about her guilt and their belief that 
she was lying? Yes. 
Detective’s Opinions: 
The Sixth Amendment’s Confronta-
tion Clause guarantees that “in all 
criminal prosecutions, the accused 
shall enjoy the right ... to be con-
fronted with the witnesses against 
him.” In Crawford v. Washington, 
(S.Ct.2004), the United States  
Supreme Court held that the Con-
frontation Clause prohibits out-of-
court statements by a witness that are 
testimonial unless 1. the witness is 

to their opinions....” Tumblin v. State, 
(Fla. 2010). 
 In Eugene v. State, (4DCA 
2011), the court reversed the Defend-
ant’s conviction based on the trial 
court’s failure to exclude the Detec-
tive’s hypotheses about how the 
crime occurred from the tape record-
ing played to the jury. The basis of 
the holding was that the probative 
value of the Detective’s words was 
“substantially outweighed by the 
danger of unfair prejudice” or 
“misleading the jury” under section 
90.403. Further, “The law is well 
settled that expressions of personal 
belief by a prosecutor are improper.” 
State v. Ramos, (4DCA 1991). 
 Pausch v. State, (2DCA 
1992), makes this point dramatically. 
Detective David Bonsall questioned 
Defendant Pausch rigorously in an 
interview conducted shortly follow-
ing her arrest. During the interview, 
which was recorded, Pausch never 
admitted responsibility for the death 
of her son. She simply asserted that 
Christopher must have fallen to the 
floor while asleep. Detective disbe-
lieved her story and accused her of 
lying and of abusing her son. He 
persistently condemned Pausch as an 
unfit mother and predicted that if 
Christopher survived to be returned 
to her care, she would eventually kill 
him. 
 The D.C.A. ruled, “It is our 
judgment that allowing the jury to 
hear the nature and intensity of Bon-
sall’s interrogation denied Pausch a 
fair trial. The introduction of Bon-
sall’s statements was prejudicial, 
confusing, and misleading. § 90.403, 
F.S. Although evidence should not 
be excluded merely because it  
contains ‘emotional overtones,’ the 
jury in this case could not have  

unavailable and 2. the Defendant had 
a prior opportunity to cross-examine 
the witness, regardless of whether 
such statements are deemed reliable 
by a court. The Crawford Court  
articulated that the Confrontation 
Clause applies to “witnesses against 
the accused—in other words, those 
who ‘bear testimony.’ ‘Testimony,’ 
in turn, is typically ‘a solemn decla-
ration or affirmation made for the 
purpose of establishing or proving 
some fact.’ ”  
 A jury may hear a  
Detective’s statements during an 
interview with Defendant about the 
crime when the statements provoke a 
relevant response from the Defend-
ant being questioned. See Eugene v. 
State, (4DCA 2011). “When placed 
in ‘their proper context,’ an interro-
gating detective’s statements to a 
suspect could be understood by a 
‘rational jury’ to be ‘techniques’ 
used by law enforcement officers to 
secure confessions.” (quoting 
McWatters v. State, (Fla. 2010)). 
 However, “a witness’s 
opinion as to the credibility, guilt or 
innocence of the accused is generally 
inadmissible, [and] ‘it is especially 
troublesome when a jury is repeated-
ly exposed to an interrogating  
Officer’s opinion regarding the guilt 
or innocence of the accused.’ ” 
Roundtree v. State, (4DCA 2014) 
(quoting Jackson v. State, (Fla. 
2012)); see also Page v. State, 
(4DCA 1999) (“It is especially harm-
ful for a police witness to give his 
opinion of a [witness’s] credibility 
because of the great weight afforded 
an Officer’s testimony.”). “Police 
officers, by virtue of their positions, 
rightfully bring with their testimony 
an air of authority and legitimacy. A 
jury is inclined to give great weight 
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reasonably been expected to isolate 
and extract from the recording that 
which was admissible as evidence  
of the crime while disregarding the  
aspersions of guilt created by  
Bonsall’s words.” 
Court’s Ruling: 
“Mackey relies on Jackson v. State,  
(Fla. 2012), in which the Florida 
Supreme Court reversed and remand-
ed for a new trial based on the trial 
court’s erroneous admission of a 
taped interrogation where the officers 
repeatedly provided their opinions of 
guilt without eliciting a relevant  
response. The Court held: 
 ‘While the Detectives may 
have intended to secure a confession 
by consistently expressing their con-
viction in Jackson’s guilt, they did 
not secure a confession throughout 
their thirty-seven-minute dialogue. In 
addition, although the Detectives’ 
opinions about Jackson’s credibility, 
guilt, and the weight and sufficiency 
of the evidence were not expressed 
during in-court testimony, admission 
of these statements essentially per-
mitted the State to improperly elicit 
police opinion testimony and invade 
the province of the jury.’ The Court 
found that the trial court abused its 
discretion in admitting the vide-
otaped interrogation at trial and that 
the error was not harmless.”  
 “The facts here are similar 
to Jackson. Prior to the Detectives 
repeatedly accusing Mackey of lying, 
their questions and statements elicit-
ed relevant responses. However, 
once they began stating that she was 
lying, Mackey repeatedly stated that 
she had no reason to lie. As in Jack-
son, Mackey never provided a rele-
vant response to the Detectives’ 
claims that she was lying. The  
objected to comments—that the  

elicit a police officer’s opinion as to 
[Defendant’s] guilt, thereby invading 
the province of the jury.’ Reversed.” 
Lessons Learned: 
The bottom-line issue raised by the 
present case is the variety of interro-
gation techniques used by the Detec-
tives to elicit a confession from the 
Defendant. Examples of these were 
outlined by the court in Eugene v. 
State, (4DCA 2011):  
 “The Detectives who ques-
tioned Defendant used a variety of 
interrogation techniques:  they 
worked to develop a rapport with 
Defendant, pointing out similarities 
in their beliefs and backgrounds; 
they closely observed Defendant’s 
non-verbal reactions to questioning; 
they confronted Defendant with facts 
in the case that pointed to his guilt; 
they developed themes about how 
and why the crime occurred to see if 
Defendant would latch on to one of 
the themes and talk about the case; 
they offered socially acceptable  
motives to Defendant to see if he 
would choose one; they offered him 
opportunities to explain things in a 
way that would not indicate guilt, but 
which would require an acknowl-
edgement that he had been lying 
about certain facts; they encouraged 
Defendant to refer to himself in the 
third person, as ‘Jimmy,’ to distance 
Defendant from the case so that he 
would be more comfortable talking 
about it; they appealed to his close-
ness with the victim’s family to help 
them solve the case and give the 
family closure.” 
 However, it is of interest 
that the D.C.A. in Eugene did not 
have an issue with these actions. 
“Not everything a Detective says to a 
Defendant during a recorded interro-
gation is unfairly prejudicial under 

Detectives could tell when someone 
is lying and that Mackey engaged in 
a pattern of lies and was guilty of 
being an accessory after the fact—
were improper, and it was error to 
admit them.” 
  “While the Detectives may 
have intended to secure a confession 
by consistently expressing their con-
viction in Mackey’s guilt, they never 
did. Admission of these statements 
‘essentially permitted the State to 
improperly elicit police opinion testi-
mony and invade the province of the 
jury.’ See, Pausch v. State, (2DCA 
1992) (finding it unreasonable to 
expect the jury to extract admissible 
evidence while disregarding the as-
persions of guilt created by police 
officers’ inadmissible statements).” 
  “The State argues any error 
was harmless because: Mackey was 
resolute that she was not lying; the 
court’s instruction was adequate; and 
the prosecutor did not mention or 
allude to the officers’ comments in 
closing argument. We find that the 
State has not met its burden in show-
ing that the error was harmless. ‘The 
limited probative value of  Mackey’s 
statements was outweighed by the 
prejudicial effect of the Detective’s 
opinion as to [Mackey’s] guilt.” 
Gaines v. State, (4DCA 2015) 
(reversing for new trial where rec-
orded interview was published for 
jury, wherein Detective stated that 
Defendant was lying several times 
and was guilty and finding that error 
was not harmless).  
 “The comments resulted in 
an unfair trial where Mackey’s credi-
bility was a feature of the trial. See 
Roundtree v. State, (4DCA 2014) 
‘We find that the admission of the 
Officer’s statements during the  
interrogation permitted the State to 
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sec. 90.403. The Supreme Court has 
recognized that a jury may hear an 
interrogating Detective’s statements 
about a crime when they provoke a 
relevant response from the  
Defendant being questioned. …” 
 The DCA went on to con-
clude, “This case does not present 
the danger of unfair prejudice.  
Defendant made no equivocal  
responses that the jury might have 
misconstrued. Throughout the eight 
hours of interrogation, an alert, artic-
ulate Defendant maintained that he 
did not commit murder, no matter 
what  interrogation technique the 
Detectives threw at him. The jury 
had ample time to consider the  
Defendant’s credibility over the 
course of the extensive questioning. 
When placed in the context of the 
entirety of the interrogation, the trial 
court did not abuse its discretion in 
admitting the [transcript].” Eugene v. 
State, (4DCA 2011)  
 In the present case, the  
Detectives suggestions of Defend-
ant’s guilt were left unanswered. 
“While the Detectives may have  
intended to secure a confession by 
consistently expressing their convic-
tion in Mackey’s guilt, they never 
did. Admission of these statements 
[Detectives’ expressions of the  
Defendant’s guilt] ‘essentially  
permitted the State to improperly 
elicit police opinion testimony and 
invade the province of the jury.’ ”  

 
Mackey	v.	State 

5th	D.C.A.	 
(Dec.	12,	2025) 

 
 

Accidental Discharge 
 

A Deputy Sheriff was on patrol when 
he noticed a white Ford F-350  

speeding in the opposite direction. 
The truck had no license plates.  
Deputy turned around and pursued 
the truck, ultimately finding the  
vehicle parked in a nearby industri-
al park. The truck was locked and  
unoccupied. Deputy ran the truck’s 
vehicle identification number and 
found that the license plates associ-
ated with that truck had expired. 
  Other law enforcement  
officers were on the scene for unre-
lated reasons, including Sergeant 
Skalisky. Employees of the indus-
trial park told the officers that they 
saw a male running towards the 
outbuildings on the property. Ska-
lisky searched the outbuildings for 
the truck’s driver, with a Glock in 
hand. He made verbal announce-
ments as he conducted his search, 
including, “Sheriff’s Office, make 
yourself known,” or “Sheriff’s  
Office, come out.” 
  As part of his search,  
Skalisky lifted a canvas cover over  
a pickup bed with his left hand, 
where he found Hernandez hiding 
inside, lying in a fetal position. As 
Skalisky opened the canvas cover, 
Hernandez jerked his feet, which 
startled Skalisky, causing him to 
jump back immediately in surprise, 
exclaim an expletive, and uninten-
tionally fire a round, striking Her-
nandez in the abdomen. Skalisky 
immediately treated Hernandez and 
told the other officers who arrived  
on the scene to put their weapons 
away because the shooting was an 
accident. 
 Hernandez filed a civil 
rights suit for excessive force under 
the Fourth Amendment. The trial 
court dismissed the lawsuit; that  
ruling was affirmed on appeal. 
 

Issue: 
Can an unintentional act, the  
discharge of a firearm by a law  
enforcement officer, violate the 
Fourth Amendment rights of an  
individual? Yes, but not under the 
totality of the circumstances set  
forth in this case. 
Fourth Amendment and 
Unintentional Acts: 
Courts have previously ruled, “even 
the unintentional or accidental use of 
deadly force in the course of an inten-
tional seizure may violate the Fourth 
Amendment if the Officer’s actions 
that resulted in the injury were objec-
tively unreasonable.”  
 An element of the Fourth 
Amendment is to protect an  
individual from a police officer’s use 
of excessive force in effectuating a 
seizure. “Where an officer 
[intentionally] creates conditions that 
are highly likely to cause harm and 
unnecessarily so, and the risk so creat-
ed actually, but accidentally, causes 
harm, the case is not removed from 
Fourth Amendment scrutiny.” The 
Fourth Amendment is only implicated 
if the “governmental termination of 
freedom of movement [was] through 
means intentionally applied.” Brower 
v. Cty. of Inyo, (S.Ct.1989). 
 “The Brower case stands for 
the proposition that an Officer can be 
held liable under the Fourth Amend-
ment for an intentional but unreasona-
bly dangerous seizure, even when the 
means employed to effectuate the  
seizure result—unintentionally—in 
someone’s death. In the wake of 
Brower, this court affirmed that 
‘unintentional conduct [can] trigger 
Fourth Amendment liability.’ ”  
See, Stamps v. Town of Framingham, 
U.S. Court of Appeals – First Cir. 
(Feb. 5, 2016). 
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ones present here, even when read  
in the light most favorable to Her-
nandez  where Sergeant Skalisky 
fired his gun out of startlement and 
surprise.” 
  “Hernandez suggests these 
cases stand for the general proposi-
tion that it is clearly established  
Officers may not ‘purposely shoot’  
a ‘misdemeanant or traffic violation 
suspect’ without warning, and who is 
otherwise not resisting. But even if 
that were true as a general matter, the 
Supreme Court has advised ‘not to 
define clearly established law at a 
high level of generality,’ and that is 
exactly what Hernandez asks this 
court to do. None of Hernandez’s 
cases involved officers who dis-
charged his weapon recklessly, or 
out of startlement, or more specifi-
cally, fired a shot in response to a 
suspect-in-hiding’s sudden move-
ments. That is the relevant inquiry.  
In Garner, Cavanaugh, and Perea, 
the officers had time to assess the 
situation and decided to use force. 
Sergeant Skalisky confronted a  
different situation, and none of  
Hernandez’s cases would have put 
any reasonable officer on notice that 
actions like the one Sergeant Ska-
lisky took here would be unlawful.” 
  “To the extent Hernandez 
argues Sergeant Skalisky’s drawing 
of his weapon or keeping his finger 
on the trigger during the search 
amounted to a section 1983 violation 
(regardless of whether he fired the 
weapon), that argument fails. Her-
nandez cites no cases to show that 
this conduct violates clearly estab-
lished law. It may not be best  
practice to have a weapon drawn 
in these circumstances, but  
even routine traffic stops can 
sometime escalate into violent  

Court’s Ruling: 
“Qualified immunity protects offi-
cials ‘from liability for civil damages 
insofar as their conduct does not vio-
late clearly established statutory or 
constitutional rights of which a rea-
sonable person would have known.’ 
In order for the law to be clearly  
established, there must be a Supreme 
Court or Tenth Circuit decision on 
point, or the clearly established 
weight of authority from other courts 
must have found the law to be as the 
Plaintiff maintains. Although  
Supreme Court precedent ‘does not 
require a case directly on point for a 
right to be clearly established, exist-
ing precedent must have placed the 
statutory or constitutional question 
beyond debate.’ ”   
 “Hernandez points us to 
several Supreme Court and circuit 
cases that he claims overcome the 
clearly established prong. But none 
of the cases Hernandez cites would 
have alerted a reasonable officer that 
Sergeant Skalisky’s actions were out 
of bounds. Consider the facts from 
these cases: 
     Tennessee v. Garner, (S.Ct.1985), 
involved an officer who intentionally 
shot a suspect to stop him from 
climbing over a fence to elude cap-
ture. 
    Cavanaugh v. Woods Cross City, 
(10th Cir. 2010), involved an officer 
who followed an unarmed plaintiff 
and intentionally discharged his 
Taser without warning. 
    Perea v. Baca, (10th Cir. 2016), 
involved officers who chased and 
intentionally Tased the plaintiff ten 
times. 
 In each of these cases, the 
Officers deliberately considered 
whether to use force, and then chose 
to do so. Those facts are far from the 

confrontations.” 
 “Because Hernandez fails  
to satisfy the clearly established 
prong, he falls short of overcoming 
Sergeant Skalisky’s qualified  
immunity defense. AFFIRMED.” 
Lessons Learned: 
“Lawful But Awful,” Legal Eagle, 
July 2025, reviewed a tragic shooting 
during an active-shooter episode. 
Those are not the facts of the present 
case. Here, Officers were searching 
for a misdemeanant, who hid from 
them, and when discovered, jerked 
his foot, startling the officer, thereby 
causing his firearm to discharge. 
Importantly, the officer had no time 
to reflect or formulate intent; it was 
simply a spontaneous reaction that 
caused the officer to discharge his 
firearm. 
 AELE Law Enforcement 
Legal Center (aele.org) has provided 
suggestions to minimize the circum-
stances in which accidental discharge 
of a firearm is possible: “The follow-
ing are some suggestions to consider 
in this regard: 
 1. Written policy and proce-
dures on the subject of firearms safe-
ty rules should be developed and 
periodically reviewed. 
 2. Personnel should receive 
training on the developed policy and 
procedures. Such training should 
include information designed to 
make personnel aware of the risk of 
accidental discharge and precautions 
that can be taken to minimize the 
danger. 
 3. The premature or unneed-
ed drawing, pointing, or displays of 
weapons run the risk of resulting in 
accidental discharge or use, leading 
to unjustified injuries. Even if acci-
dental discharge does not occur, a 
premature drawing or display of 
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posing a danger to those on the arrest 
scene.’); Pagan v. State, (Fla. 2002)  
(‘The plain view doctrine provides 
that items in plain view may be 
seized when 1. the seizing officer is 
in a position where he has a legiti-
mate right to be, 2. the incriminating 
character of the evidence is immedi-
ately apparent, and 3. the seizing 
officer has a lawful right of access to 
the object.’).”  
 “Because the officer was 
engaged in a reasonable protective 
search when he opened the Defend-
ant’s passenger door for the limited 
purpose of determining . . . whether 
there were any other occupants with-
in the vehicle who might pose a dan-
ger to him or his partners, and  
because the evidence of a crime that 
the Defendant seeks to suppress was 
seen by the officer in plain view dur-
ing the conduct of this reasonable 
search, the trial court’s denial of the 
Defendant’s motion to suppress is 
affirmed. AFFIRMED.” 
Lessons Learned: 
While the U.S. Supreme Court and, 
of necessity, Florida courts recognize 
the legality of the protective sweep, 
it is not without limitations. As dis-
cussed above, the initial entry to  
effect the arrest carries with it the 
right to make a cursory inspection of 
the area immediately adjacent to the 
place of arrest to disclose persons, 
not things, who could launch an 
attack on the arresting officers on the 
scene or as they turn their backs and 
exit the premises. This inspection 
does not require probable cause or 

(Continued from page 2) 
Vehicle Sweep 

reasonable suspicion of the presence 
of these individuals. Because this 
sweep is limited to the area immedi-
ately adjacent to the place of arrest, 
the Officer must include that fact in 
his report and testimony. It will not 
be assumed by a reviewing court.   
 Sweeps further afield will 
require additional evidence. The 
more expansive sweep of back rooms 
away from the place of arrest can 
only be substantiated with testimony 
specifically setting forth the per-
ceived threat and the basis for that 
belief.  
 “In this case, Detective 
Brock testified that he checked the 
bedrooms, the bathrooms, and the 
closets ‘for our safety. Just to make 
sure no one else was in the apart-
ment.’ … Our review of the Detec-
tive’s testimony does not reveal any 
facts supporting a reasonable belief 
that there was a dangerous individual 
in the apartment.” Runge v. State, 
(2DCA 1997). 
 As can be seen, generalized 
statements regarding officer safety 
and “how things are always done” 
will not meet the State’s burden of 
proof supporting the sweep of the 
premises. That being the case, any 
evidence found in plain view during 
the unlawful sweep will be subject to 
suppression. 

Jones	v.	State 
6th	D.C.A.	 

(Feb.	13,	2026) 
 
 
 

weapons often creates unnecessary 
apprehension and anxiety on the 
part of the public. Such incidents 
impede the police department’s 
public relations, decreasing the 
willingness of people in the com-
munity to cooperate with important 
investigations and lessening the 
possibility that persons will volun-
teer vital information to police. 
 4. Officers should have a 
valid reason for displaying a weap-
on. Those reasons are ultimately 
strongly related to many of the 
same factors that may help justify 
the ultimate decision to actually 
use deadly force, such a threat to 
the safety of the officers or mem-
bers of the public, the actual or 
reasonably anticipated presence  
of weapons, the nature of the  
crime being investigated, and the 
dangerousness of the locale and  
circumstances. 
 5. Officers need not wait 
to draw and display their weapons 
until an armed suspect is actually 
pointing their own weapon at 
them, perhaps making it too late to 
adequately meet deadly force with 
equivalent or superior force. But 
neither should officers be pointing 
weapons at non-resisting, subdued 
suspects, or at non-suspects not 
engaged in any criminal activity  
or without the ability to pose a 
substantial threat, such as small 
children or incapacitated persons.” 
 
Hernandez	v.	Sheriff	Norton	and	

D.S.	Skalisky 
U.S.	Court	of	Appeals,	10th	Cir.	

(Jan.	2,	2025) 
 
 
 
 
 


