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Though this appellate case is civil in 
nature, a side issue is relevant to the 
topic under consideration. In simple 
terms, a civil disagreement arose 
between doctors who formed an eye 
care practice. The founding doctor 
had cause to believe that the dissi-
dent doctors were planning to re-
move him from the practice. He 
hired a private investigator to assist 
him. With his concurrence, the inves-
tigator set up hidden security camer-
as at the eye clinic. Although the 
cameras were equipped with audio as 
well as video recording capabilities, 
the audio recording never worked 
and therefore never intercepted any 
oral communications. Within a few 
days of their installation, the doctors 
were alerted to the cameras. The 
cameras were then removed, but not 
before video was recorded of the 
doctors in their offices, both alone 
and with their patients. 
 As part of the civil suit dis-
solving the clinic, the doctors also 
sued for interception of communica-
tions. The operator of the camera 
was able to record video, but not 
audio, of the doctors dealing with 
patients and working alone in their 
offices. The doctors testified as to 
their emotional turmoil at having 
been surreptitiously viewed. 
 At the conclusion of the 
plaintiffs’ case, the senior doctor 

moved for a directed verdict on the 
interception of communications 
claims, arguing that there was no 
evidence that wire communications 
had been intercepted in that no sound 
had been captured. The trial court 
denied the motion. On appeal, that 
ruling was reversed. 
Issue: 
ls it legal to install a hidden camera 
under Florida law? Yes, to record 
images, but not to capture audio. 
Lawful Video Surveillance: 
While all 50 states permit the place-
ment of video surveillance, aka nan-
ny cam, in private homes, Florida 
has its unique statutory requirements. 
While image recording is allowed, 
with some limitations, audio record-
ing is not lawful. Florida is a “two-
party consent” state, with some nar-
row exemptions discussed below. 
F.S. 810.45 outlines video limitations 
that impact reasonable privacy  
expectations, such as surveillance in 
bathrooms, bedrooms, and changing 
room areas. 
 The extensive use of visual 
surveillance, including outdoor  
security cameras that monitor the 
front and back yards of private 
homes, as well as Ring cameras that 
watch for porch pirates, etc., are law-
ful as they surveil open areas where 
there is no reasonable expectation of 
privacy. This is because there is no  
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expectation of privacy in what one 
knowingly exposes to the public. 
However, the law does protect those 
areas where a person has a reasona-
ble expectation of privacy.   
 Sec. 810.145, Digital  
voyeurism: (1)(f), “Reasonable  
expectation of privacy” means  
circumstances under which a reason-
able person would believe that he or 
she could fully disrobe in privacy, 
without being concerned that the 
person’s undressing was being 
viewed, recorded, or broadcasted by 
another, including, but not limited to, 
the interior of a residential dwelling, 
bathroom, changing room, fitting 
room, dressing room, or tanning 
booth. 
 Thus, a nanny cam installed 
in a private home to monitor the care 
of the infant children may not be 
placed in the caretaker’s room, bath-
room, or other private locations. 
 Section 934.06, F.S. prohib-
its any intercepted oral communica-
tion from being used as evidence in 
any trial, hearing, or other proceed-
ing in or before any court, grand  
jury, department, officer, agency, … 
if the disclosure of the intercepted 
communication would be in violation 
of Chapter 934. Prohibited is the 
interception of communications 
unless authorized by a court or con-
sented to by both parties to the com-
munication. Thus, nanny cams may 
not capture oral evidence. The statute 
does not contemplate video surveil-
lance that fails to capture the sub-
stance of any wire, electronic, or oral 
communications.  
 The case that tangentially 
leads to our analysis is McDade v. 
State, (Fla. 2014). Defendant’s step-
daughter surreptitiously audio-
recorded conversations he had in his 

section and ss. 934.04-934.09 for a 
child under 18 years of age to inter-
cept and record an oral communica-
tion if the child is a party to the com-
munication and has reasonable 
grounds to believe that recording the 
communication will capture a state-
ment by another party to the commu-
nication that the other party intends 
to commit, is committing, or has 
committed an unlawful sexual act 
or an unlawful act of physical 
force or violence against the child. 
 (3)(l)  1. It is lawful under 
this section and ss. 934.04-934.09 for 
a parent or legal guardian of a child 
under 18 years of age to intercept 
and record an oral communication if 
the child is a party to the communi-
cation and the parent or legal guardi-
an has reasonable grounds to believe 
that recording the communication 
will capture a statement by another 
party to the communication that the 
other party intends to commit, is 
committing, or has committed an 
unlawful sexual act or an unlawful 
act of physical force or violence 
against the child. 
      2. A recording authorized under 
this paragraph which captures a 
statement by a party that the party 
intends to commit, is committing, 
or has committed an unlawful sex-
ual act or an unlawful act of physi-
cal force or violence against a child 
must be provided to a law enforce-
ment agency and may be used for the 
purpose of evidencing the intent to 
commit or the commission of a crime 
specified in subparagraph 1. against 
a child. A recording authorized under 
this paragraph may not be otherwise 
disseminated or shared. 
 Unfortunately, these  
expanded wiretap provisions do not 
pertain to Elder Abuse situations. 

bedroom with her as he sexually 
abused her. Defendant was convicted 
at trial. On appeal, he argued the 
taped conversations should have 
been suppressed. In McDade v. State, 
(2DCA 2013), the court affirmed his 
conviction by ruling that the tapes 
were admissible in evidence.  
 The Florida Supreme Court 
accepted the certified question of 
great public importance concerning 
the application of the prohibition 
under Chapter 934, on intercepting 
certain oral communications. Specif-
ically, the Court considered whether 
the prohibition applied to recordings 
of solicitation and confirmation of 
child sexual abuse when the record-
ings were surreptitiously made by the 
victim child in the bedroom of the 
accused. The Court ruled that Florida 
statute mandated a finding that the 
recordings were unlawful. Florida is 
an “all-party consent” state for audio 
recording, meaning that all parties to 
a conversation must consent to be 
recorded. 
 As a direct result, the Flori-
da Legislature amended the statute. 
Sec. 934.03 Interception and disclo-
sure of wire, oral, or electronic com-
munications now provides:  
 (2)(c)   It is lawful under 
this section and ss. 934.04-934.09 for 
an investigative or law enforcement 
officer or a person acting under the 
direction of an investigative or law 
enforcement officer to intercept a 
wire, oral, or electronic communica-
tion when such person is a party to 
the communication or one of the 
parties to the communication has 
given prior consent to such intercep-
tion and the purpose of such inter-
ception is to obtain evidence of a 
criminal act. 
 (3)(k)  It is lawful under this 
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Florida Statute Chapter 825  
addresses the abuse, neglect, and 
exploitation of elderly persons and 
disabled adults.  
  The Florida elder abuse 
statute is designed to protect vulnera-
ble seniors and hold exploiters  
accountable. Aging often leads  
seniors to depend on others for care, 
heightening their risk of abuse and 
exploitation. Thus, despite being as 
vulnerable as children, sections 
934.04 -934.09 are not applicable. 
 While the use of a hidden 
camera in a private dwelling to mon-
itor those responsible for the care of 
children or elderly is lawful, there 
are limitations on the ability to rec-
ord audio evidence. However, the 
amended statutes set out above move 
the analysis from “all-party consent” 
to the preservation of child abuse 
(not elder abuse) evidence. 
Court’s Ruling: 
“Chapter 934 [F.S.], was modeled 
after the Federal Wiretap Act, 18 
U.S.C., as amended by the Electronic 
Communications Privacy Act of 
1986. Florida follows federal courts 
as to the meaning of provisions after 
which Chapter 934 was modeled. 
Federal decisions uniformly have 
held that the Act’s provisions do not 
apply to surveillance that fails to 
capture the substance of any wire, 
electronic, or oral communications.” 
 “Several federal cases have 
held that the Federal Act does not 
apply to silent surveillance videos. In 
United States v. Koyomejian, (9th 
Cir. 1992), the court held that silent 
surveillance videos were not covered 
by the Federal Wiretap Act, reason-
ing that the act did not apply to the 
interception of visual images without 
oral communications. The court  
stated: 

video surveillance is not covered by 
section 934.02 or 934.10. … Indeed, 
when one thinks of the extensive use 
of video surveillance today, it is not 
at all surprising that the Legislature 
has determined not to include it with-
in its terms. Video cameras capture 
activity in the public streets, in our 
stores and banks, and even as nanny-
cams in our homes. They are a valua-
ble tool in fighting crime, preventing 
thefts, and keeping our homes safer. 
To hold that silent video camera sur-
veillance would violate the terms of 
the act would create a substantial 
impediment to this useful technology 
in fighting crime. If the Legislature 
wishes to include silent video sur-
veillance within the provisions of the 
act, it can do so. It is not up to the 
courts to rewrite the statute to  
include it.” 
  “Dr. Minotty’s motion for 
directed verdict should have been 
granted. The plaintiffs did not prove 
their cause of action under the act. 
We thus reverse the final judgments 
and damages award.” 
Lessons Learned: 
As the 4th D.C.A. pointed out, the 
Florida Wiretap statute, Chapter 934, 
was modeled after the Federal Wire-
tap Act, 18 U.S.C. However, the 
Florida law is not entirely consistent 
with federal wiretap law. While both 
laws aim to protect privacy, Florida's 
law is more restrictive. Specifically, 
Florida is a “two-party consent” 
state, meaning all parties in a conver-
sation must consent to recording, 
while Federal law generally follows 
a “one-party consent” rule.  
 The provision in 934.03 
provides, “It is lawful under this  
section and ss. 934.04-934.09 for an 
investigative or law enforcement 

(Continued on page 11) 

 ‘The statute defines a ‘wire 
communication’ as ‘any aural trans-
fer made ... through the use of facili-
ties for the transmission of communi-
cations by the aid of wire, cable, or 
other like connection between the 
point of origin and the point of re-
ception....’ An ‘oral communication’ 
is defined as ‘any oral communica-
tion uttered by a person exhibiting an 
expectation that such communication 
is not subject to interception under 
circumstances justifying such expec-
tation....’  ‘Finally, ‘intercept’ means 
‘the aural or other acquisition of the 
contents of any wire, electronic, or 
oral communication through the use 
of any electronic, mechanical, or 
other device.’ ’ 
 “By their plain meaning, 
these definitions do not apply to  
silent video surveillance. See, United 
States v. Jackson, (10th Cir.2000) 
(holding that the Federal Wiretap 
Act, which prohibits the intentional 
interception of ‘any wire, oral, or 
electronic communication,’ did not 
apply to silent video surveillance 
camera on a telephone pole outside 
defendant’s residence); See also, 
United States v. Falls, (8th Cir.1994) 
(same).” 
 “Most recently, in United 
States v. Larios, (1st Cir. 2010), the 
First Circuit also held that silent vid-
eo surveillance is not covered by the 
terms of the act, noting that every 
other federal circuit which has  
addressed the issue has come to the 
same conclusion. We agree with our 
sister circuits that, by its plain mean-
ing, the text of Title III does not  
apply to silent video surveillance.” 
 “As the Florida statute is 
patterned after the Federal statute 
and contains essentially the same 
language, we conclude that silent 
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  Recent Case Law  

Johnny Appleseed of 
Drugs 
 
Federal agents and DEA went look-
ing for Robbie Kennedy at an apart-
ment that he rented with his girl-
friend, Ashley Galindo. When the 
agents knocked, Galindo opened the 
door, Kennedy was standing behind 
her. The agents asked the two of 
them to come outside, at which time 
Kennedy said, without prompting: 
“Everything’s mine.”  
 In a living room coffee table 
drawer, they found numerous plastic 
baggies and some digital scales. On 
the floor next to the table was a 
small, zipped toiletry bag. When the 
agents unzipped the bag, they dis-
covered syringes and a knotted plas-
tic baggie containing another sub-
stance they suspected was drugs. 
Chemical analysis later confirmed 
that the substances in the toiletry  
bag contained heroin and metham-
phetamine.  
 Under the couch, the agents 
found multiple firearms and an 
“ammo can” containing hundreds of 
rounds of ammunition. In total, the 
agents recovered five digital scales 
of varying sizes and four handgun 
magazines in Kennedy and Galindo’s 
apartment as well as a handgun.  
 Defendant was indicted on 
multiple drug and firearm counts. 
Kennedy contended that there was 
insufficient evidence to support his 
convictions. He also argued that 
there was not enough evidence to 
show that he was distributing drugs 
because the evidence did not prove 

he intended to sell them instead of 
giving them away. And he argued 
that there's no “nexus” tying him to 
the drugs and gun because he didn’t 
“possess sufficient control over the 
house” or the safe where those items 
were seized. Instead, he says, the 
evidence established only his “mere 
presence at the residence where 
drugs were found.” On appeal, the 
11th Circuit rejected his arguments. 
Issue: 
Was the State required to prove the 
Defendant sold, rather than gave 
away, the controlled drugs seized 
from his abode? No. 
Controlled Substance: 
In response to the Supreme Court’s 
decision in Chicone v. State, (Fla. 
1996), the Florida Legislature enact-
ed  Sec. 893.101. The Legislative 
notes include the following: “1. The 
Legislature finds that the cases of 
Scott v. State, (Fla. 2002) and Chi-
cone v. State, (Fla. 1996), holding 
that the State must prove that the 
defendant knew of the illicit nature 
of a controlled substance found in  
his or her actual or constructive pos-
session, were contrary to legislative 
intent. 
2. The Legislature finds that 
knowledge of the illicit nature of a 
controlled substance is not an  
element of any offense under this 
Chapter. Lack of knowledge of the 
illicit nature of a controlled sub-
stance is an affirmative defense to 
the offenses of this Chapter. 
 Subsequently, the Florida 
Supreme Court authored State v. 
Adkins, (Fla.2012), where the Court 

ruled, “Here, the Legislature’s  
decision to make the absence of 
knowledge of the illicit nature of the 
controlled substance an affirmative 
defense is constitutional. Under  
section 893.13, as modified by  
section 893.101, the State is not  
required to prove that the Defendant 
had knowledge of the illicit nature of 
the controlled substance in order to 
convict the Defendant of one of the 
defined offenses. The conduct the 
Legislature seeks to curtail is the 
sale, manufacture, delivery, or  
possession of a controlled substance, 
regardless of the Defendant’s subjec-
tive intent. …” 
Court’s Ruling: 
For those who have forgotten their 
childhood stories, Johnny Appleseed, 
a.k.a. John Chapman, (1774 - 1845), 
the popular image was of Johnny 
Appleseed spreading apple seeds 
randomly everywhere he went “free-
for-nothing.” For the Court of  
Appeals to characterize the Defend-
ant’s defense as the Johnny Apple-
seed argument does not bode well  
for his appeal. 
 “As for what we are calling 
Kennedy’s Johnny Appleseed argu-
ment, illegal drugs are not apple 
trees. The criminal drug possession 
statute he was convicted of violating 
makes no distinction between selling 
drugs and giving them away. It 
makes it ‘unlawful for any person 
knowingly or intentionally to ... pos-
sess with intent to manufacture, dis-
tribute, or dispense, a controlled sub-
stance.’ The terms ‘dispense’ and 
‘distribute’ are both defined to mean 
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It includes the “sale, delivery, or 
transfer” of a controlled substance to 
another individual, regardless of 
whether money is exchanged. 
 Florida Statute 893.13 pro-
hibits the delivery or possession with 
intent to deliver controlled substanc-
es. The intent to transfer possession 
is the crucial element, not the ex-
change of money. As can be seen 
from the definitions in F.S. 893.02: 
 (6) “Deliver” or 
“delivery” means the actual, con-
structive, or attempted transfer from 
one person to  another of a controlled 
substance, whether or not there is an 
agency relationship. 
 Florida Jury Instructions are 
helpful as well: 
 Certain drugs and chemical 
substances are by law known as 
“controlled substances.” (Specific 
substance alleged) is a controlled 
substance. 
 To prove the crime of 
(crime charged), the State must 
prove the following three elements 
beyond a reasonable doubt: 
1. Defendant [sold] [delivered] 
[possessed with intent to [sell] 
[deliver] [purchase]] a certain  
substance. 
2. The substance was (specific  
substance alleged). 
3. Defendant had knowledge of the 
presence of the substance. 
 “Deliver” or “delivery” 
means the actual, constructive, or 
attempted transfer from one person 
to another of a controlled substance, 
whether or not there is an agency 
relationship. 

 
United States v. Robert ScoƩ Kennedy 

U.S. Court of Appeals, 11th Cir.  
(July 25, 2025) 

 
 

Miranda—Invoked  
or Not? 
 

A grand jury indicted James Earl 
Gafford for first-degree murder. He 
was interviewed twice concerning 
the murder, once in April and again 
in June. The trial court suppressed 
the statements obtained from Gafford 
during the June interview, during 
which he confessed. On that occa-
sion, Gafford was escorted to an in-
terview room in handcuffs. Detective 
Maganiello read Gafford his Miran-
da rights. He then asked Gafford 
whether he understood that if he 
could not afford an attorney, one 
would be provided for him; Gafford 
responded, “I understand that. But ... 
would I be able to get one?” Ma-
ganiello responded, “Would you—of 
course. Everyone has a—everyone 
has a right to an attorney. Sure.” Af-
ter responding, Maganiello contin-
ued, “Has anyone threatened you or 
promised you anything to get you to 
talk to me?” Gafford said he felt 
threatened because he had been ar-
rested for something he did not do.  
 After some questioning, 
Gafford stated, “Damn. I want to 
speak with my lawyer.” Directly 
after that statement, Gafford, without 
prompting from either officer in the 
interview room, stated, “How long 
did it take you to prove this?”  
Maganiello responded, “I’m sorry?” 
Gafford: What about the shoestrings? 
What about that? 
Maganiello: I’m sorry. 
Gafford: What about the shoestrings 
around her neck? You get anything 
off that, on me? 
Maganiello: I have to be clear. I 
don’t know if you said it or not be-
cause you kind of said it under your 
breath. Were you requesting an attor-
ney? I just got to be clear on that 

‘deliver.’ The statute prohibits pos-
session with intent to transfer con-
trolled substances whether for gain 
or gift. In the Catchings case the 
defendant thought the person to 
whom he transferred crack cocaine 
wanted it for his own use instead of 
to distribute it. See, United States v. 
Catchings, (11th Cir. 1991). The 
[trial] court had instructed the jury 
that ‘to distribute simply means to 
deliver or transfer possession to an-
other person with or without any 
financial interest in the transaction.’ 
We affirmed.” 
 “Other circuits agree that 
there is no Johnny Appleseed excep-
tion to statutes prohibiting the distri-
bution of controlled substances. See, 
United States v. Cortes-Caban, (1st 
Cir. 2012) (‘It is well accepted that 
drugs may be distributed by giving 
them away for free; [statute] imposes 
no requirement that a sale take 
place.’); United States v. Vincent,  
(6th Cir. 1994) (affirming a convic-
tion and explaining: The Govern-
ment needed only to show that de-
fendant knowingly or intentionally 
delivered a controlled substance. It 
was irrelevant for the Government to 
also show that defendant was paid 
for the delivery.); United States v. 
Ramirez, (9th Cir. 1979) (affirming a 
conviction stating: Although appar-
ently no commercial scheme is in-
volved, [the defendant’s] sharing the 
cocaine with [his friends] constitutes 
‘distribution’ for purposes of 
[statute]. AFFIRMED.” 
Lessons Learned: 
Providing illegal drugs to another 
person, even if given for free, consti-
tutes the crime of drug distribution or 
delivery under Florida law as well.  
 Drug distribution in Florida 
encompasses more than just selling. 
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must immediately stop questioning 
the suspect. See, Edwards v. Arizona, 
(S.Ct.1981). “If a suspect clearly and 
unequivocally requests counsel at 
any time during a custodial inter-
view, the interrogation must immedi-
ately stop until a lawyer is present or 
the suspect reinitiates conversation.” 
 However, that invocation 
does not mean that law enforcement 
may never again question the suspect 
in a custodial setting. See, Oregon v. 
Bradshaw, (S.Ct.1983), which held 
that a properly Mirandized suspect 
waives the right to counsel by initiat-
ing further conversation about his or 
her case. In State v. Pena, (Fla. 
2024), the Florida Supreme Court 
receded from its earlier ruling in 
Shelly v. State, (Fla. 2018), which 
required a full re-reading of Miranda 
warnings before the police could re-
engage with the accused. The Court 
ruled, “Bradshaw does not state a 
legal rule that a suspect must always 
be reminded of or re-given Miranda 
rights following reinitiation of con-
tact with police. Instead, Bradshaw 
laid out a two-part test that asked 
whether the Defendant reinitiated 
contact with police and waived his 
rights as determined by the totality  
of the evidence. Thus, at a minimum, 
Shelly improperly expanded Brad-
shaw by adding a new requirement.” 
 “For these reasons, we now 
recede from Shelly’s categorical  
remind-or-readvise requirement. In 
doing so, we reiterate that Bradshaw 
provides the proper standard which 
should be applied in this case. That 
standard asks two things: 1. Did the 
suspect reinitiate contact with police, 
and, if so, 2. did he knowingly and 
voluntarily waive his earlier-invoked 
Miranda rights? The latter inquiry 
turns on the totality of the circum-

stances. We add a final observation. 
Although we hold that there is no per 
se requirement that an officer remind 
or readvise a Defendant of his  
Miranda rights, evidence of such 
would certainly be relevant to an 
overall analysis of whether the de-
fendant voluntarily waived those 
rights.” 
 On the other hand, a suspect 
who has knowingly and voluntarily 
waived his rights makes an equivocal 
or ambiguous request for counsel, 
police officers are not required to 
stop the interrogation or ask clarify-
ing questions. See, Walker v. State, 
(Fla.2007) (finding that the Defend-
ant did not make an unequivocal 
request for counsel when he said, “I 
think I might want to talk to an attor-
ney” and later asked the agent if he 
needed an attorney). Again, these are 
instances after a suspect has 
acknowledged his rights and has 
begun making statements. 
                 In Almeida v. State (Fla. 
1999), the Florida Supreme Court 
noted that a suspect who asks ques-
tions while being advised of their 
rights must be responded to in a fair 
and direct manner. “If, at any point 
during custodial interrogation, a sus-
pect asks a clear question concerning 
his or her rights, the officer must 
stop the interview and make a good-
faith effort to give a simple and 
straightforward answer. To do other-
wise—i.e., to give an evasive an-
swer, or to skip over the question, or 
to override or ‘steamroll’ the sus-
pect—is to actively promote the very 
coercion that Traylor v. State, 
(Fla.1992) was intended to dispel.” 
                 “A suspect who has been 
ignored or overridden concerning a 
right will be reluctant to exercise that 
right freely. Once the officer  

because I’m not going to continue. I 
just heard you say something; I was-
n’t sure what you said. 
Gafford: Nah. I was just saying you 
wanted uh you said about you can’t 
afford one you can get one. 
Maganiello: Ok. So, you’re not 
requesting an attorney. Gafford: 
No. 
Maganiello: Ok. I just wanted to 
make sure we’re clear because I 
thought I heard you say something 
but it wasn’t clear. So, what was 
your question about the shoelaces? 
Shortly after that exchange, Gafford 
confessed to the murder. 
 The Defendant filed a  
motion to suppress his statements. 
The trial court granted his motion on 
two grounds: 1. Detective did not 
provide an adequate response to Gaf-
ford when he asked, “Will I be able 
to get an attorney?”; and 2. the inter-
view did not stop when Gafford said, 
“Damn. I want to speak to my  
lawyer.” On appeal, those rulings 
were reversed. 
Issue: 
Did the detective provide a fair and 
direct response to Gafford when he 
asked, “Will I be able to get an  
attorney?” Yes. 
Did the detective stop the interview 
when Gafford said, “Damn. I want to 
speak to my lawyer.”? Yes 
Miranda: 
In Miranda v. Arizona, (1966), the 
U.S. Supreme Court held that, to 
safeguard the Fifth Amendment’s 
right against compelled self-
incrimination, police must advise 
suspects of certain rights—including 
the right to silence and counsel—
before subjecting them to custodial 
interrogation. When a suspect une-
quivocally invokes the Miranda right 
to counsel, (or silence), the officers 
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provides an answer, the interview 
may continue provided that the sus-
pect has not invoked his or her rights 
in the meantime. Accordingly, to 
comply with the rule announced in 
Almeida, law enforcement must 
make a good-faith effort to give a 
simple and straightforward answer to 
a clear question concerning a sus-
pect’s rights; if, after answering, the 
suspect does not make an invocation, 
the interview may continue.” 
  “Here, Maganiello complied 
with Almeida. After explaining that 
if Gafford could not afford an attor-
ney, one would be provided, Gafford 
responded, ‘I understand that. But ... 
would I be able to get one?’ The trial 
court characterized this question as a 
prefatory question seeking clarifica-
tion about his right, not an invocation 
of Gafford’s right to counsel. The 
trial court, however, then determined 
that Maganiello’s response, ‘Would 
you—of course. Everyone has a—
everyone has a right to an attorney,’ 
was, in effect, a refusal to answer 
Gafford’s question. On this point, the 
trial court’s determination is incor-
rect. Maganiello did exactly what 
Almeida requires; he provided a 
straightforward, accurate, and simple 
response to Gafford’s question.” 
  “Instructive is State v. 
Glatzmayer, (Fla. 2001), where un-
der similar circumstances, the Flori-
da Supreme Court found law  
enforcement officers complied with 
Almeida. In Glatzmayer, the suspect 
asked if the law enforcement officers 
‘thought he should have an attorney.’ 
In response, the officers responded, 
‘That’s not our decision to make, 
that’s yours, it’s up to you.’ The 
Glatzmayer court found this response 
was ‘simple, reasonable, and true.’ 
See also, State v. Parker, (1DCA 

2014) (holding that Detective gave a 
good faith response, ‘simple, 
straightforward, and honest,’ to  
Defendant’s question, ‘Can you just 
tell me if I need to get a lawyer or 
something?’ when Detective said, 
‘Listen, that’s your right. But what 
I’m interested in is the truth.’ Same 
as in Chaney v. State, (3DCA 2005) 
(holding that where Defendant asked 
officer whether he thought Defend-
ant needed a lawyer, officer’s  
response, ‘Do you think you need 
one?’ was proper and correctly  
informed defendant that it was up  
to him).” 
  “Having determined that 
Maganiello sufficiently responded to 
Gafford’s prefatory question, we turn 
next to determine whether the offic-
ers improperly continued their ques-
tioning after Gafford stated later in 
the interview, “Damn. I want to 
speak with my lawyer.” 
  “ ‘When a suspect unequiv-
ocally invokes [his] right to counsel, 
the officers must immediately stop 
questioning the suspect.’ State v. 
Penna, (Fla. 2024) (citing Edwards 
v. Arizona, (S.Ct.1981)). That  
invocation, however, does not mean 
officers may never again question a 
suspect in a custodial setting. (Citing 
Oregon v. Bradshaw, (S.Ct.1983)). 
In Penna, the Florida Supreme Court 
established a two-prong analysis to 
determine whether post-invocation 
statements violate Miranda based on 
their interpretation of Edwards and 
Bradshaw: 1. the Defendant must 
reinitiate contact with the police; and 
2. there must be a valid waiver of the 
Miranda rights already invoked.”  
 “After Gafford said, ‘Damn. 
I want to speak with my lawyer,’ the 
officers did not thereafter question 
Gafford. Instead, Gafford then  

properly answers the question, the 
officer may then resume the inter-
view (provided of course that the 
Defendant in the meantime has not 
invoked his or her rights). ...  A pref-
atory utterance must be subject to the 
following three-step analysis: 1. 
whether the defendant was in fact 
referring to his right to counsel; 2. 
whether the utterance was a clear, 
bona fide question calling for an an-
swer, not a  
rumination or a rhetorical question; 
and 3. whether the officer made a 
good-faith effort to give a simple and 
straightforward answer.” 
                 In State v. Glatzmayer, 
(Fla.2001), the Florida Supreme 
Court held that where the defendant 
asked the officers if “they thought he 
should get a lawyer?” the officers’ 
response that it was the Defendant’s 
decision was a good-faith effort to 
give a simple and straightforward 
answer because “their response was 
simple, reasonable, and true.” 
“Unlike the situation in Almeida, the 
officers did not engage in 
‘gamesmanship’; they did not try ‘to 
give an evasive answer, or to skip 
over the question, or to override or 
steamroll’ the suspect.”  
 At the same time, the courts 
recognize that the officer should not 
be placed in the situation of provid-
ing legal advice to the suspect. 
Court’s Ruling: 
“We turn first to determine whether 
Maganiello properly answered Gaf-
ford’s prefatory question. ‘If, at any 
point during custodial interrogation, 
a suspect asks a clear question con-
cerning his or her rights, the officer 
must stop the interview and make a 
good-faith effort to give a simple and 
straightforward answer.’ Almeida v. 
State, (Fla. 1999). Once the officer 
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counselor for a suspect. “Such a task 
is properly left to defense counsel. 
To require officers to advise and 
counsel suspects would impinge on 
the officers’ sworn duty to prevent 
and detect crime and enforce the 
laws of the State.” 
 An interesting issue was 
raised in Taylor v. Sec. Fla. Dept. 
Corrections, U.S. Court of Appeals, 
11th Cir. (April 11, 2023). The  
Defendant was arrested and invoked 
his right to counsel. He was taken to 
the nurses’ station at the county jail 
so that a blood sample could be tak-
en. Later that day, after the samples 
were taken, Taylor asked the Detec-
tive how long it would take to get the 
results back. Instead of directly  
responding to the question, the  
Detective asked Taylor why he want-
ed to know. Taylor responded that he 
was just wondering when they would 
be back out to pick him up, indicat-
ing guilty knowledge. 
 The issue on appeal was did 
the officer’s response of “Why?” to 
Defendant’s question constitute  
interrogation reasonably likely to 
elicit an incriminating response. The 
11th Circuit ruled it did not. “A  
defendant who has invoked his right 
to counsel, as Taylor did, cannot be 
‘subject to further interrogation by 
the authorities until counsel has been 
made available to him, unless the 
accused himself initiates further 
communication, exchanges, or con-
versations with the police.’ Edwards 
v. Arizona, (S.Ct.1981). Interrogation 
includes ‘any words or actions on the 
part of the police (other than those 
normally attendant to arrest and cus-
tody) that the police should know are 
reasonably likely to elicit an incrimi-
nating response from the suspect.’ 
Rhode Island v. Innis (1980).” 

 “A reasonable jurist could 
interpret Officer Bogers’ question—
'Why?’—in response to Taylor’s 
question as ordinary, run-of-the-mill 
conversation rather than the sort of 
query that a reasonable officer would 
have known would elicit an incrimi-
nating response. And whatever hap-
pened here, the likelihood that a sus-
pect would answer a question like 
Officer Bogers’ with incriminating 
information seems exceedingly 
small, or so, in any event, a reasona-
ble jurist could conclude. That’s es-
pecially true if we’re also to believe, 
as Taylor urges, that his question 
about when the DNA analysis would 
be complete didn’t reinitiate the 
conversation with Officer Bogers. If 
Taylor’s question was casual enough 
that it didn’t constitute a reinitiation, 
then a reasonable jurist could cer-
tainly conclude that Officer Bogers’ 
follow-up was casual enough that it 
didn’t constitute interrogation.” 

State	v.	Gafford 
6th	D.C.A.	 

(July	18,	2025) 
 
 
Victim Rights 
 

Defendant violated a no-contact or-
der and thereby the terms of his pro-
bation. He entered an open plea of 
guilty to the court. At the sentencing 
hearing, the Victim gave a lengthy 
statement. She testified that during 
their marriage, Defendant had abused 
her, their children, and their pets; 
committed marital rape; and dam-
aged her home and belongings. 
These incidents were not included in 
the charged crime he pled to. The 
victim also gave charged crime testi-
mony relevant to the case. 
 The trial court sentenced 
Defendant to nine months in jail with 
credit for twenty-five days served for 

reinitiated contact with the officers, 
asking Maganiello, ‘So how long did 
it take you to prove this?’  
Maganiello responded, ‘I’m sorry?’ 
After which, Gafford again contin-
ued speaking at length. When Gaf-
ford stopped speaking, Maganiello 
sought to clarify whether Gafford 
was invoking his right to counsel. 
Gafford said, ‘Nah. I was just saying 
you wanted uh you said about you 
can’t afford one you can get one.’ 
Maganiello again asked Gafford if he 
was requesting an attorney. Gafford, 
without equivocation said, ‘No.’ The 
entire exchange—Gafford invoking 
his right to counsel, reinitiating con-
tact with the officers, and later  
asserting that he was not requesting 
an attorney—lasted four minutes. 
Under the circumstances, the officers 
complied with the mandate in Penna. 
See, Herard v. State, (Fla. 2024) 
(holding that law enforcement  
officer’s continued questioning after 
three-minute exchange where  
Defendant invoked counsel, then 
immediately reinitiated contact with 
interrogating officers and waived 
right to counsel did not violate  
Defendant’s Miranda rights).  
Accordingly, the trial court erred by 
granting Gafford’s motion to sup-
press statements. REVERSED.”  
Lessons Learned: 
While not emphasized by the 6th 
D.C.A. here, the U.S. Supreme Court 
has noted a distinction between a 
suspect who acknowledges that he 
understands his rights, waives them, 
and answers questions, and a suspect 
who asks questions while his rights 
are being read to him, to understand 
what his rights are under Miranda. 
As a general rule nothing in Almeida 
requires a law enforcement officer to 
act as a legal advisor or personal 
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sentencing hearing, provides: 
(1) At the sentencing hearing, and 
prior to the imposition of sentence 
upon any defendant who has been 
convicted of any felony or who has 
pleaded guilty or nolo contendere to 
any crime, … the sentencing court 
shall permit the victim of the crime 
for which the defendant is being sen-
tenced, the victim’s parent or guardi-
an if the victim is a minor, the lawful 
representative of the victim or of the 
victim’s parent or guardian if the 
victim is a minor, or the next of kin 
of the victim if the victim has died 
from causes related to the crime, to: 
(a) Appear before the sentencing 
court for the purpose of making a 
statement under oath for the record; 
and 
(b) Submit a written statement un-
der oath to the office of the State 
Attorney, which statement shall be 
filed with the sentencing court. 
(2) The State Attorney or any  
Assistant State Attorney shall advise 
all victims … that statements, wheth-
er oral or written, shall relate to the 
facts of the case and the extent of 
any harm, including social, psy-
chological, or physical harm, fi-
nancial losses, loss of earnings di-
rectly or indirectly resulting from 
the crime for which the defendant is 
being sentenced, and any matter rele-
vant to an appropriate disposition 
and sentence. 
 “Marsy’s Law does not pro-
vide procedures and guidelines as to 
how its purpose is to be achieved.” 
See, L.T. v. State, (1DCA 2020). 
However, “these provisions call for a 
careful balance of the rights of the 
defendant and those of the victim ... 
without impacting the basic constitu-
tional foundations of the criminal 
justice system.”   

In the present case, Defendant ar-
gued the trial court failed to maintain 
a “careful balance” when it permitted 
the Victim to testify to actions of 
Defendant that were not at issue, thus 
tainting his sentencing hearing and 
the sentence imposed.  
Court’s Ruling: 
“Trial judges are routinely made 
aware of information which may not 
be properly considered in determin-
ing a cause. Our judicial system is 
dependent upon the ability of trial 
judges to disregard improper infor-
mation and to adhere to the require-
ments of the law in deciding a case 
or in imposing a sentence.” See, 
Harvard v. State, (Fla. 1982). 
 “Generally, ‘when a sen-
tence is within statutory limits, it is 
not subject to review by an appellate 
court.’ Landis v. State, (4DCA 
2024). Here, Defendant faced a max-
imum two-year sentence after plead-
ing guilty to two first-degree misde-
meanors. The trial court sentenced 
Defendant within the statutory limits 
when it sentenced him to nine 
months in jail, followed by twelve 
months on probation.” 
  The ‘consideration of subse-
quent charges with which the defend-
ant has not been convicted violates 
due process’ and, therefore, creates a 
fundamental error in the sentencing 
process. Norvil v. State, (Fla. 2016). 
‘However, the mere fact that a sen-
tencing judge hears improper infor-
mation related to uncharged conduct 
during a sentencing hearing does not 
necessarily warrant reversal.’ Serra-
no v. State, (1DCA 2019) (‘There 
must be some indication that the 
court based its sentence on an imper-
missible factor before this Court will 
reverse.’).” 
  “Here, the State satisfied its 

the violation of the domestic battery 
probation, and twelve months of pro-
bation with conditions to begin after 
his release for violating the injunc-
tion. Defendant appealed this sen-
tence, arguing it was aggravated by 
the victim’s extraneous testimony. 
On appeal, the sentence imposed was 
affirmed. 
Issue: 
Was the victim’s testimony so egre-
gious as to taint the trial court’s an-
nounced sentence? No. 
Victim’s Rights: 
Article I, §16(b), Florida Constitu-
tion, provides: “Victims of crime or 
their lawful representatives, includ-
ing the next of kin of homicide vic-
tims, are entitled to the right to be 
informed, to be present, and to be 
heard when relevant, at all crucial 
stages of criminal proceedings, to the 
extent that these rights do not inter-
fere with the constitutional rights of 
the accused.” 
 Marsy's Law in Florida, also 
known as Amendment 6, is a consti-
tutional amendment that expands the 
rights of crime victims in Florida. It 
was approved by voters in November 
2018 and took effect in 2019. The 
law seeks to provide victims with 
rights equal to those of the accused, 
ensuring they are treated with fair-
ness, respect, and free from intimida-
tion. Marsy’s Law pertinently states, 
“every victim is entitled to ... the 
right to be heard in any public pro-
ceeding involving pretrial or other 
release from any form of legal con-
straint, plea, sentencing, adjudica-
tion, or parole, and any proceeding 
during which a right of the victim is 
implicated.” Art. I, § 16(b)(6)b,  
Florida Constitution.   
 Sec. 921.143, Appearance 
of victim ... to make statement at 
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physical harm, financial losses, loss 
of earnings directly or indirectly re-
sulting from the crime for which the 
defendant is being sentenced,” is 
nigh impossible.  
 As the D.C.A. noted in the 
present case, “A trial court is left in a 
particularly challenging spot when it 
must balance the rights of the de-
fendant with those of the victim. 
While the law requires the court to 
permit victims to testify at their ag-
gressors’ sentencing hearings, if they 
so wish, it also commands the sen-
tencing court not to consider un-
charged conduct. The sentencing 
judge here carefully threaded that 
needle, especially considering the 
absence of an objection. Although 
Victim testified to Defendant’s un-
charged conduct, the trial court 
properly explained that it would not 
consider nor rely on that testimony 
of uncharged conduct. Under these 
circumstances, Victim’s statement 
did not fundamentally taint Defend-
ant’s sentence, nor constitute a viola-
tion of due process.” 

Manna	v.	State 
4th	D.C.A.	 

(Aug.	13,	2025) 
 

burden to prove that the trial court 
did not improperly rely on the un-
charged crime testimony. The trial 
court stated immediately after Vic-
tim’s statement that it would consid-
er such statements as they pertain to 
the charged domestic battery and not 
weigh ‘the prior bad acts that are 
alleged’ for sentencing purposes. The 
trial court also declared that it would 
only review Victim’s testimony, as it 
concerned uncharged conduct, for 
the impact of Defendant’s contact as 
it affected Victim’s ‘frame of mind.’ 
Finally, the trial court sentenced De-
fendant well within the statutory 
limits. AFFIRMED.” 
Lessons Learned: 
While the Florida Constitution and 
the relevant sentencing statutes at-
tempt to afford the victims meaning-
ful input at sentencing proceedings, 
those rights are “limited to the extent 
that they do not interfere with the 
constitutional rights of the accused.” 
As the present case demonstrates, 
once the victim is afforded the op-
portunity to be heard, limiting those 
comments to “relate to the facts of 
the case and the extent of any harm, 
including social, psychological, or 

officer or a person acting under the 
direction of an investigative or law 
enforcement officer to intercept a 
wire, oral, or electronic communica-
tion when such person is a party to 
the communication or one of the 
parties to the communication has 
given prior consent to such intercep-
tion and the purpose of such inter-
ception is to obtain evidence of a 
criminal act.”  
 Mead v. State, (4DCA 
2010), answered the question, how 
much supervision of the civilian is  
required. Can an investigating officer 
merely “authorize” the intercept 
without being present monitoring the 
recording? The 4th D.C.A. responded 
in the affirmative.  
 “Mead argues that the 
phrase ‘under the direction’ connotes 
‘significantly greater supervision 
than where a person merely acts at 
the direction of another.’ However, 
the language of the statute does not 
require active police involvement 
or presence during the recording 
process. We construe ‘under the 
direction’ as synonymous with 
‘authorized by.’ ” 
 While the 4th D.C.A.’s 
opinion in Mead v. State makes clear 
that the statute allowing telephonic 
intercepts does not require the active 
supervision of law enforcement,  
better practice does. Criminal inves-
tigations that permit the informant or 
even the victim to operate inde-
pendently of the police investigator 
open the door to abuse and a possible 
entrapment defense. 
 

Minotty	v.	Baudo 
4th	D.C.A.	 

(July	21,	2010) 
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